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FOREWORD, BY JUDGE ALEX KOZINSKI

A few years ago I interviewed a candidate for a clerkship. He had record-breaking grades from a
name-brand law school and his recommenders sprinkled their letters with phrases like “Kozinski
clone” and “better even than you.” This kid was hot.

His interview went well, and I had pretty much made up my mind to hire him on the spot, when I
popped a fateful question: “So, have you decided on the topic for your law review note?”

“It's done,” the candidate replied. And, with a flourish, he pulled an inch-thick document from his
briefcase and plopped it on my desk. Impressed, I picked it up and read the title page: “The
Alienability and Devisability of Possibilities of Reverter and Rights of Entry.”

After making sure this wasn't a joke, I started wondering why someone would write a piece on
such an arcane topic. Maybe this kid wasn't so smart after all. I decided I had better read the piece
before making a hiring decision.

After the applicant left, his article sat on the corner of my desk like a brick. Every so often, I'd
pick it up, leaf through it and try to read it, but with no success. It was well-written enough; the
sentences were easy to understand and followed one another in seemingly logical fashion. But the
effort was pointless because the subject matter was of absolutely no interest to me. Instead, my mind
wandered to doubts about the author. How did he come to write on such a desiccated topic? Under that
veneer of brilliance, was there a kook trying to get out? Could I really trust his judgment as to the
countless sensitive issues he would have to confront during his clerkship? Would he constantly aim
for the capillary and miss the jugular?

It is difficult to overstate the importance of a written paper for a young lawyer's career,
especially if the piece is published. Grades, of necessity, are somewhat grainy and subjective; is an A-
that much better than a B+? Letters of recommendation can be more useful, but they still rely on
someone else's judgment, and they often have a stale booster quality about them. Words like
“fabulous” and “extraordinary” lose their force by dint of repetition—though “Kozinski clone” is still
pretty rare.

A paper is very different. It is the applicant's raw work product, unfiltered through a third-party
evaluator. By reading it, you can personally evaluate the student's writing, research, logic and
judgment. Are the sentences sleek and lithe or ponderous and convoluted? Does he lay out his
argument in a logical fashion, and does he anticipate and refute objections? Is the topic broad enough
to be useful, yet narrow enough to be adequately covered? Is it persuasive? Is it fun to read? Writing a
paper engages so much of the lawyer's art that no other predictor of likely success on the job comes
close. A well-written, well-researched, thoughtful paper can clinch that law firm job or clerkship. It is
indispensable if you aim to teach.

Published student papers can also be quite useful and influential in the development of the law. A
few law review notes and comments become classics cited widely by lawyers, courts and academics.
Many more provide a useful service, such as a solid body of research or an important insight into a
developing area. Most, however, are read by no one beyond the student's immediate family and cause
hardly an eddy among the currents of the law.

Why do so many published student papers fail in their essential purpose? (The same question
might well be asked about non-student academic writing.) The simple answer is that most students



have no clue what to write about, or how to go about writing it. Finding a useful and interesting topic;
determining the scope of the paper; developing a thesis and testing its viability; avoiding sudden death
through preemption; and getting it placed in the best possible journal—these are among the tasks that
most students aren't trained to perform. My applicant, smart though he was, went off track because no
one showed him where the track was or how to stay on it. Many students make the same mistake every
year.

This book fills a void in the legal literature: It teaches students how to go about finding a topic
and developing it into a useful, interesting, publishable piece. It gives detailed and very helpful
instructions for every aspect of the writing, research and publication process. And it comes from the
keyboard of someone who has authored articles on a dizzying variety of legal topics and is widely
regarded as one of the brightest lights in legal academia.

But I digress.

I pondered the fate of my applicant for some weeks and never did get myself to read more than a
few lines of his dreary paper. Finally I called and offered him a clerkship with a strong hint—not quite
a condition—that he drop the paper in the nearest trash can and start from scratch. I explained to him
what was wrong with it, and what a successful paper should look like. “You can do whatever you
want,” I told him, “but if you should have the misfortune of getting this dog published, it will only
drag you down when you apply for a Supreme Court clerkship or a position as a law professor.”

The applicant gratefully accepted the advice. He chucked the “Possibilities of Reverter” paper
and went about developing a new topic. Some months later, he produced a dynamite piece that became
one of the seminal published articles in a developing area of the law. Eventually, he did clerk for the
Supreme Court and has since become a widely respected and often quoted legal academic. His name is
Eugene Volokh.



INTRODUCTION

A good student article can get you a high grade, a good law review editorial board position, and a
publication credit. These credentials can in turn help get you jobs, clerkships, and—if you're so
inclined—teaching positions. The experience will hone your writing, which is probably a lawyer's
most important skill. Likewise, a good article written while you're clerking or in your early years as a
practicing lawyer can impress employers (academic and otherwise) and clients.

And your article may influence judges, lawyers, and legislators. Law is one of the few disciplines
where second-year graduate students write (not just cowrite) scholarly articles; and these articles are
often taken seriously by others in the profession. Lawyers read them, scholars discuss them, and
courts—including the U.S. Supreme Court—cite them.

Occasionally, student articles and articles by young practicing lawyers have a huge impact. Here
are a few examples, limited to student articles published since 1990 (there are many others from the
1980s and before):

. Janet Hoeffel's student article, The Dark Side of DNA Profiling: Unreliable Scientific
Evidence Meets the Criminal Defendant (Stan. L. Rev. 1990), has been cited by over 95
academic works, 27 cases, and at least 12 briefs. (Since Westlaw's BRIEFS-ALL database is
quite limited in its coverage, the brief counts in this list are likely to be substantial
underestimates.)

. Victor J. Cosentino's student article, Strategic Lawsuits Against Public Participation: An
Analysis of the Solutions (Cal. Western L. Rev. 1990), has been cited by over 15 academic
works, 19 cases, and 32 briefs.

. Kevin Werbach's student article, Looking It Up: Dictionaries and Statutory Interpretation
(Harv. L. Rev. 1994), has been cited by over 125 academic works, 13 cases, and 16 briefs.

. Mark Filip's student article, Why Learned Hand Would Never Consult Legislative History
Today (Harv. L. Rev. 1992), has been cited by over 90 academic works, 10 cases, and 23
briefs.

. Rachel Godsil's student article, Remedying Environmental Racism (Mich. L. Rev. 1991), has
been cited by over 150 academic works and 2 cases.

. Bradley Karkkainen's student article, “Plain Meaning”: Justice Scalia's Jurisprudence of
Strict Statutory Construction (Harv. J.L. & Pub. Pol'y 1994), has been cited by over 120
academic works, 2 cases, and 2 briefs.

. Jim Ryan's student article, Smith and the Religious Freedom Restoration Act: An
Iconoclastic Assessment (Va. L. Rev. 1992), has been cited by over 120 academic works, 1
case, and 9 briefs.

. Chris Ford's student article, Administering Identity: The Determination of “Race” in Race-
Conscious Law (Cal. L. Rev. 1994), published by the California Law Review (a top 10
journal) while Ford was a student at a different law school, has been cited by 105 academic
works, 1 case, and 2 briefs.

. Craig A. Bowman & Blake M. Cornish's article, A More Perfect Union: A Legal and Social
Analysis of Domestic Partnership Ordinances (Colum. L. Rev. 1992), has been cited by over



115 academic works, 4 cases, and 4 briefs.

. Your author's student article, Freedom of Speech and Workplace Harassment (UCLA L.
Rev. 1992), has been cited by over 190 academic works, 14 cases, and 31 briefs.

As you can see, influential pieces aren't limited to general-purpose journals; consider the Harvard
Journal of Law and Public Policy piece. Nor are they limited to articles written by students at top 10
law schools—consider the California Western Law Review article, which is the second most-cited-by-
courts article on the list.

And the influence of student law review articles isn't limited to a few high-impact pieces. Courts
cite student articles at the rate of at least about 500 citations per year. This means that over 1/8 of all
court citations to law review articles are to student-written articles, and a typical student article is
about 40% as likely to get cited as a typical non-student article—an excellent rate for student work.
Law review articles appear to cite student articles at the rate of about 15,000 per year.

Top 10 journals do get a disproportionate share of the cites—but over 70% of the court citations
in a sample that I've examined (the approximately 500 citations in 2006) came from non-top-10
journals, over 50% came from non-top-25 journals, and over 10% came from specialty journals
(including those at many schools below the top 10). The sample included at least five cites each to the
general journals at American, Arizona, Baylor, Georgia, Indiana, North Carolina, St. John's, Temple,
the University of Washington, and Wisconsin.

Writing an article is also one of the hardest things you will do, whether you write it as a law
review note, as an independent study project, or as a side project in your first years in practice. Your
pre-law-school writing experience and your first-year writing class will help prepare you for it, but
only partly. It's not easy to create an original scholarly work that contributes to our understanding of
the law.

Seminar papers tend to be less ambitious and less time-consuming, in part because they don't
have to be publishable. But they too help improve your writing—and if you invest enough effort into
writing them, you can then easily make them publishable, and get extra benefit from your hard work.

In this book, I try to give some advice, based on my own writing experience and on discussions
with others, for you to combine with other advice you get. These ideas have worked for me, and I hope
they work for you.

Different parts of this book relate to different stages of your project. If you're just trying to get on
law review, I suggest that you read Part XXV, about getting on law review, Part VII, about getting the
first draft done, and Parts IX through XVI, about writing and editing. If you're writing a Note, seminar
paper, or article, I suggest that you:

1. Skim the Table of Contents, to see the various topics that the book covers.

2. Start by reading Part I, on choosing a claim, Part II, on test suites, and Part XXVI, on
academic ethics.

3.  If you can, read Part XIX, which reprints and analyzes a very successful student article.
Closely examining this successful article may help you succeed with your own article.

4. Read the short Part XXI as well, if you're writing a seminar term paper.

5.  Once you identify a potential topic, read Part VIII, on research, and Part XVII, on using
evidence correctly. (Read Parts XVII.G-XVILI only if you plan to use social science



evidence.)

6. When you're ready to start writing—which I hope you will be, soon—read Parts III through
VII, on structuring your article.

7. As you get close to the end of your first draft, consider rereading Part I again, to see how
you can improve your article in light of what you've learned while you were writing it.

8.  Once you're done with the first draft, focus on editing it; read Parts IX through XVI, on
writing and editing.

9. If you're a law journal staffer or editor, read Parts XVII and XXII to help you understand
how to better cite-check others' articles, as well as how to better write your own.

10. When you're ready to publish the article, or publish the seminar paper that you've turned into
a publishable article, read Parts XXIII and XXIV.

For more advice, read Elizabeth Fajans & Mary R. Falk, Scholarly Writing for Law Students:
Seminar Papers, Law Review Notes, and Law Review Competition Papers (2000); Pamela Samuelson,
Good Legal Writing: Of Orwell and Window Panes, 46 U. Pitt. L. Rev. 149 (1984); and Richard
Delgado, How to Write a Law Review Article, 20 U.S.F. L. Rev. 445 (1986).
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I. FINDING WHAT TO WRITE ABOUT (THE CLAIM)

Good legal scholarship should make (1) a claim that is (2) novel, (3) nonobvious, (4) useful, (5)
sound, and (6) seen by the reader to be novel, nonobvious, useful, and sound.*

This is true whether the author is a student, a young lawyer, a seasoned expert, or an academic. I
will sometimes allude below to student authors (since I expect that most readers of this book will be
students), for instance by discussing grades or faculty advisors. But nearly all of this book should
apply equally to other aspiring academic writers.

A. The Claim
1. Your basic thesis

Most good works of original scholarship have a basic thesis—a claim they are making about the
world. This could be a descriptive claim about the world as it is or as it was (such as a historical
assertion, a claim about a law's effects, or a statement about how courts are interpreting a law). It
could be a prescriptive claim about what should be done (such as how a law or a constitutional
provision should be interpreted, what new statute should be enacted, or how a statute or a common-
law rule should be changed). It could also be a combination of both a descriptive claim and a
prescriptive one. In any case, you should be able to condense that claim into one sentence, for
instance:

1. “Law X is unconstitutional because ....”

2.  “The legislature ought to enact the following statute: ....”
3. “Properly interpreted, this statute means ....”

4. “This law is likely to have the following side effects ....”
5.

“This law is likely to have the following side effects ..., and therefore should be rejected or
modified to say ....”

6. “Courts have interpreted the statute in the following ways ..., and therefore the statute should
be amended as follows ....”

7. “Several different legal rules are actually inconsistent in certain ways, and this
inconsistency should lead us to ....”

8. “My empirical research shows that this legal rule has unexpectedly led to ..., and it should
therefore be changed this way ....”

9. “My empirical research shows that this law has had the following good effects ..., and should
therefore be kept, or extended to other jurisdictions.”

10. “Viewing this law from a [feminist/Catholic/economic] perspective leads us to conclude that
the law is flawed, and should be changed this way ....”

11. “Conventional wisdom that ... is wrong, because ....”



So a few examples:

1. “The ban on paying for organs to be transplanted violates patients' constitutional rights to
defend their lives.” This fits in category #1 discussed above.

2. “Punishing citizens for failing to report crimes that they observe may sometimes discourage
reporting, because people who fail to report promptly will realize they've committed a crime
and will thus be reluctant to talk to the police later.” Category #4.

3. “Courts often favor the more religious parent over the less religious parent in child custody
decisions, and this violates the Establishment Clause.” Category #8, because it contains a
potentially novel descriptive claim (about what courts do) as well as a prescriptive claim.

4.  “Though many people assume that liberal Justices have broader views of free speech than
conservative Justices, it turns out that Justice Kennedy has the broadest view of free speech,
Justice Breyer has the narrowest, and the other Justices fall in between without a clear
liberal-conservative pattern.” Category #11.

Capturing your point in a single sentence helps you focus your discussion, and helps you
communicate your core point to the readers. Moreover, many readers will remember only one
sentence about your article (especially if they only read the Abstract or the Introduction, as many
readers do). You need to understand what you want that sentence to be, so you can frame your article
in a way that will help readers absorb your main point.

2. The descriptive and the prescriptive parts of the thesis

The most interesting claims are often ones that combine the descriptive and the prescriptive,
telling readers something they didn't know about the world—whether it's about what courts have done,
how a legal rule changes people's behavior, or why a rule has developed in a particular way—but also
suggesting what should be done. The descriptive is valuable because many people are more
persuadable by novel facts than by novel moral or legal arguments. The prescriptive is valuable
because it answers the inevitable “so what?” question that many practical-minded readers will ask
whenever they hear a factual description, even an interesting one.

You can certainly write an article that's purely prescriptive or purely descriptive (though see Part
I.I.4, p. 36 for a discussion of one sort of descriptive piece that you might want to avoid). Combining
the prescriptive and the descriptive, however, tends to yield a more interesting and impressive article.
So, as you're developing your claim, try to look both for novel, nonobvious, useful, and sound
descriptive assertions and for novel, nonobvious, useful, and sound prescriptions.

Thus, for instance, say that you are writing about freedom of speech and hostile public
accommodation harassment law, under which courts and administrative agencies award damages when
proprietors of public accommodations allow speech that creates a racially, ethnically, religiously, or
sexually hostile environment for some patrons. You could just use First Amendment precedents and
First Amendment theory to analyze the hostile public accommodation environment rules, and explain
why they should be preserved, changed, or repealed (the prescriptive dimension).

But if you could find cases, including perhaps hard-to-discover administrative agency decisions,
that show that there's a real problem, and that hostile public accommodations environment law is
indeed restricting potentially valuable speech (the descriptive dimension), your argument would be



stronger. It would better persuade readers that your proposal is useful, since many readers might
otherwise be skeptical that there's a problem to be solved. It would help you more concretely present
your prescriptive argument. And even if the readers disagree with, skim over, or forget your
prescriptive argument, they might still find value in your novel descriptive observations—and give
you credit for making these discoveries.

B. Finding a Claim
1. Finding a problem

To find a claim, you must first identify a problem, whether a doctrinal, empirical, or historical
one, in a general area that interests you. The claim will then be your proposed solution to that
problem.

Here are some tips, together with some quotes (in the footnotes) from people who have found
their topics this way. These quotes might help you envision the suggestions more concretely. I also
note in some of the quotes the rough ranking of the school to which the sender went, so readers can see
that they can publish successful articles even if they don't attend one of the very top schools.

For more tips, read Heather Meeker's Stalking the Golden Topic: A Guide to Locating and
Selecting Topics for Legal Research Papers, 1996 Utah L. Rev. 917.

2. ...1in cases you've read for class, or in class discussions

Think back on cases you've read for class that led you to think “this leaves an important question
unresolved” or “the reasoning here is unpersuasive.”* But try to avoid the questions that excite
everyone, since those are likely to have already been heavily written about. Look for something that
interests you more than it interests others. “[R]un in the opposite direction from the crowd, in order ...
to have something new to say.”t

Also think back on class discussions that intrigued you but didn't yield a well-settled answer.
3. ...in casebook questions

Read the questions that many casebooks include after each case; these questions often identify
interesting unsolved problems.* Look not just at the casebook that you used yourself, but also at other
casebooks in the field.

4. ...inissues left over or created by recent Supreme Court cases

Read recent Supreme Court cases in fields that interest you, and see whether they leave open
major issues or create new ambiguities or uncertainties.t



5. ...in your work as a research assistant

If you're working as a research assistant for a professor, keep an eye out for topics that might be
useful to you. Not only might you find a topic, but you'll have learned a lot about the surrounding area
of the law, and created a contact with a professor who may be inclined to help you.* The possibility of
finding such topics might even be a reason to take a job as a research assistant.

6. ... by asking faculty members

Ask faculty members which parts of their fields have been unduly neglected by scholars. Some of
the professors you ask may even suggest specific problems.t Not all take this view: some think it's the
student's job to find a problem. But it doesn't hurt to ask several professors, in case some of them are
indeed willing to suggest topics.

7. ... by asking practicing lawyers

Ask practicing lawyers which important unsettled questions they find themselves facing. To the
extent you can, focus on asking academically-minded lawyers, for instance ones who had written law
review articles, treatises, or practitioner articles. In particular, ask lawyers with whom you've worked,
since they may feel especially willing to help you.

Ask the lawyers to suggest a specific problem, and not just to highlight a potentially fruitful area.
As I mentioned, some (not all) faculty members may be reluctant to suggest such problems, since they
may think that it's the students' job to find their topics themselves. But practicing lawyers should have
no such qualms.*

8. ... by checking Westlaw summaries of important recent cases

Check the Westlaw Bulletin (WLB), Westlaw State Bulletin (WSBCA, WSB-NY, and such), and
Westlaw Topical Highlights (WTH-CJ, WTH-IP, and such) databases. These databases summarize
noteworthy recent cases, in one paragraph each; many such cases contain legal developments that
might prove worth analyzing.

9. ... by paying attention to interesting newspaper articles

When you read newspaper articles, keep an eye out for interesting legal questions.t This seems to
be especially useful for international law articles, as one professor reports: “In the international law
journal context, which is different from the general law review, a lot of good student notes come out
of issues raised in trade publications and newspapers.” But it can also be helpful in other fields.



10. ... by reading legal blogs

Read legal blogs that specialize in fields in which you're interested. Bloggers often post about
interesting new cases that pose thorny, unresolved problems.*

11. ... by finding articles that aim to identify unanswered problems

Look for articles that aim to identify unanswered problems in some field. Some of them have
subtitles such as “A Research Agenda,” which signal that they're trying to identify problems for others
to solve. Others might not have such a tell-tale name, but might be known to professors who work in
the field. Search for the “research agenda” articles, and ask professors whether they know of such

articles.t

12. ... by looking back at your experience as an extern or summer associate

Think back on any experience you might have from summer jobs at a law firm,* a judge's
chambers, or a public interest organization.* (See Part XX below on turning practical work into
articles, and on asking your employer for permission to do this.)

13. ... by thinking back on your pre-law-school experiences

Think back on your pre-law-school experiences, whether academic, professional, or personal. Can
you tie interesting things you learned there to a legal question?

For instance, did your undergraduate history classes teach you about some fascinating but
underdiscussed past legal controversies? Do you know something about a foreign country that can
help you do comparative law work dealing with the law of that country? Did you get to know people in

some past job who might give you useful suggestions?<
14. ... by attending symposia or panels

Attend law school symposia or panels on subjects that you find generally interesting. These will
often give you a sense of the hot and unresolved questions in the field. Try doing the same for
symposia or panels at other law schools in town; you might be able to get on each school's mailing
list, if you ask.*

Look for a problem that's big enough to be important and interesting but small enough to be
manageable.

15. Looking for future claims when you're in class



If you're thinking ahead about writing an article a semester or two from now, look for claims
when you're in class, especially a class you really enjoy. The key here is to face class like a scholar
rather than like a normal law student.

Your course work will often bring you up against ambiguity, vagueness, and contradiction,
whether in cases, statutes, or constitutional provisions. You'll also often read arguments that you
realize are shallow, circular, or speculative.

The natural reaction for many lawyers and law students is to try to evade these problems. We
pretend that a case announces a clear rule even though it's full of mushy terms that are often
indeterminate in application. We learn the standard arguments, however conclusory they might be, so
we can repeat them on the exam. We ignore the five different approaches courts have taken and
instead just assume they fit in the “majority” and “minority” rules that the casebook gives you.

This approach may actually be good enough for succeeding (most of the time) in class, and even
for succeeding in many tasks as a lawyer. Many cases that you'll face as a lawyer will involve only
one of several competing rules—the one that's well-settled in your jurisdiction—or will trigger a
rule's clear core rather than its vague periphery. And even when a governing precedent is based on a
circular argument, it's still the governing precedent, so the flaws in its justification often won't need to
detain you.

But if you are a would-be scholar, even a temporary scholar who just wants to write an article or
two while in law school, you should take a different approach. You should seek out ambiguity,
vagueness, contradiction, glibness, circularity, and unsupported assumptions. They give you the
opportunity to shine by doing better.

So if you find these flaws in the materials you're studying, look more closely. Check the notes
following the case to see if they point to articles discussing the flaws. Maybe those articles cover the
field, but maybe they themselves are inadequate, and just give you more to think about (or more bad
arguments to rebut). Ask the professor whether he thinks the topic seems worth writing about, or
whether it has already been well covered by others. And focus closely on those discussions that other
students view as most unsatisfying: They are the natural foundation for your own work.

16. Checking with your law school's faculty

Once you've tentatively chosen a problem, run it by your faculty advisor. Your advisor will
probably know better than you do whether there's already too much written on the subject, or whether
there's less substance to the problem than you might think.

Also talk to other faculty members at your school who teach in the field, even if you don't know
them. Most are happy to spend a few minutes helping a student.

Even if you're no longer a student, you should still be able to draw on your law school's faculty:
Professors feel some obligation to help alumni, especially those who they think will eventually try to
go into teaching. If you feel uncomfortable approaching a faculty member whom you don't know, ask
another professor whom you do know to introduce you (in person or electronically).

17. Keeping an open mind



Do your research with an open mind. Be willing to make whatever claims your reading and
thinking lead you to.

Also be willing to change or refine the problem itself. Remember that your goal is to find
whatever problem will yield the best article. Don't feel locked into a particular problem or solution
just because it's the first one you thought of.

18. Identifying a tentative solution

Decide what seems to be the best solution to the problem. For the descriptive part of your claim,
the best solution is the most plausible explanation of the facts that you've uncovered, such as facts
about history, about the way the law has been applied, or about the way people behave.

For the prescriptive part, the best solution could be a new statute, a new constitutional rule, a new
common law rule, a new interpretation of a statute, a new enforcement practice, a novel application of
a general principle to a certain kind of case, or the like. This will be your claim: “State legislatures
should enact the following statute ....” “Courts should interpret this constitutional provision this way
... “This law should be seen as unconstitutional in these cases ..., but constitutional in those ....”

Test your solution against several factual scenarios you've found in the cases, and against several
other hypotheticals you can think up. Does the solution yield the results that you think are right? Does
it seem determinate enough to be consistently applied by judges, juries, or executive officials? If the
answer to either question is “no,” change your solution to make it more correct and more clear. (I
discuss this “test suite” process further in Part II.)

The solution doesn't have to be perfect: It's fine to propose a rule even when you have misgivings
about the results it will produce in a few unusual cases. But candidly testing your solution against the
factual scenarios will tell you whether even you yourself find the solution plausible. If you don't, your
readers won't, either.

C. Novelty

1. Adding to the body of professional knowledge

To be valuable, your article must be novel: It must say something that others haven't said before.
It's not enough for your ideas to be original to you, in the sense that you came up with them on your
own—the article must add something to the state of expert knowledge about the field.

In practice, the best bet is to find a topic that has not been much written on. The second best
option is to at least find a claim that hasn't been made before, even if many others have made other
claims related to the topic. But if you really want to reach a conclusion that others have already
covered (e.g., race-based affirmative action is or is not constitutional, the death penalty is or is not
proper, and the like), that too could work: You just need to make sure that your claim coupled with
your basic rationale is novel.

For instance, say you want to criticize obscenity law. Many people have already argued that
obscenity law is unconstitutional because it interferes with self-expression, or because it's too vague.



You shouldn't write yet another article that makes the same point.

But a new test for what should constitute unprotected obscenity might be a novel proposal (and
might even be useful, if you argue that state supreme courts should adopt it even if the U.S. Supreme
Court doesn't, see Part I.LE.2, p. 24). So would a proposal that obscenity law should be entirely
unconstitutional, if you've come up with a novel justification for your claim: For instance, the claim
that “obscenity laws are unsound because, as a study I've done shows, such laws are usually enforced
primarily against gay pornography” may well be novel. (This claim and the others I mention below are
just examples. I don't vouch for their correctness, or recommend that you write about them.)

What if you've chosen your topic and your basic rationale, and, four weeks into your research,
you find that someone else has said the same thing? No need to despair yet.

2. Making novelty through nuance

Often you can make your claim novel by making it more nuanced. For instance, don't just say,
“bans on nonmisleading commercial advertising should be unconstitutional,” but say (perhaps) “bans
on nonmisleading commercial advertising should be unconstitutional unless minors form a majority
of the intended audience for the advertising.” The more complex your claim, the more likely it is that
no one has made it before. Of course, you should make sure that the claim is still (a) useful and (b)
correct.

Some tips for making your claim more nuanced:

1.  Think about what special factors—for instance, government interests or individual rights—
are present in some situations covered by your claim but not in others. Could you modify
your claim to consider these factors?

2. Think about your arguments in support of your claim. Do they work well in some cases but
badly in others? Perhaps you should limit your claim accordingly.

3. For most legal questions, both the simple “yes” answer and the simple “no” tend to attract a
lot of writing. See if you can come up with a plausible answer that's somewhere in between
—“yes” in some cases, “no” in others.

D. Nonobviousness

Say Congress is considering a proposed federal cause of action for libel on the Internet. You want
to argue that such a law wouldn't violate the First Amendment.

Your claim would be novel, but pretty obvious. Most people you discuss it with will say, “you're
right, but I could have told you that myself.” Libel law, if properly limited, has repeatedly been held
to be constitutional, and many people have already argued that libel law should be the same in
cyberspace as outside it. Unless you can explain how federal cyber-libel law differs from state libel
law applied to cyberspace, your point will seem banal.

Claims such as that one, which just apply settled law or wellestablished arguments to slightly
new fact patterns, tend to look obvious. Keep in mind that your article will generally be read by smart



and often slightly arrogant readers (your professor, the law review editors, other people working in the
field) who will be tempted to say “well, I could have thought of that if I'd only taken fifteen
minutes”—even when that's not quite true.

You can avoid obviousness by adding some twist that most observers would not have thought of.
For example, might a federal cyber-libel law be not just constitutional, but also more efficient,
because it sets a uniform nationwide standard? Could it be more efficient in some situations but not
others? Could it interact unexpectedly with some other federal laws? Making your claim more
nuanced can make it less obvious as well as more novel.

If you can, describe your claim to a faculty member who works in the field (besides your
advisor), an honest classmate who's willing to criticize your ideas, and a lawyer who works in the
field. If they think it's obvious, either refine your claim, or, if you're confident that the claim is in fact
not obvious, refine your presentation to better show the claim's unexpected aspects.

E. Utility

You'll be investing a lot of time in your article. You'll also want readers to invest time in reading
it. It helps if the article is useful—if at least some readers can come away from it with something that
they'll find professionally valuable. And the more readers can benefit from it, the better.

1. Focus on issues left open

Say you think the U.S. Supreme Court's Doe v. Roe decision is wrong. You can write a brilliant
piece about how the Court erred, and such an article might be useful to some academics. But Doe is
the law, and unless the Court revisits the issue, few people will practically benefit from your insight.

You should ask yourself: How can I make my article more useful not just to radically minded
scholars, but also to lawyers, judges, and scholars who aren't interested in challenging the existing
Supreme Court caselaw here? One possibility is to identify questions that Doe left unresolved—or
questions that it created—and explain how they should be resolved in light of Doe's reasoning, along
with the reasoning of several other Supreme Court cases in the field. Such an article would be useful
to any lawyer, scholar, or judge who's considering a matter that involves one of these questions.

2. Apply your argument to other jurisdictions

Say Doe holds that a certain kind of police conduct doesn't violate the Fourth Amendment. This
makes Doe binding precedent as to the Fourth Amendment, but only persuasive authority as to state
constitutions, because courts can interpret state constitutions as providing more protection from state
government actors than the federal constitution does.

The claim “state courts interpreting their own state constitutional protections should reach a
different result” is therefore more useful than just “the Court got it wrong.” Judges are more likely to
accept the revised claim, lawyers are more likely to argue it, and academics are more likely to build
on it. Your article will still be valuable to scholars who are willing to challenge the Court's case law,



but it will also be valuable to many others.

3. Incorporate prescriptive implications of your descriptive findings

You can make a valuable contribution to knowledge just by uncovering some important facts:
historical facts, facts about how judges or other government officials are applying a law, facts about
how people or organizations react to certain laws, and so on. But your contribution would be still more
valuable, and more impressive, if your claim also said something about how these findings are
relevant to modern debates. You could come up with your own prescription based on the findings, or
you could just explain how your findings might be relevant to others' prescriptive arguments, even if
you don't endorse those arguments yourself.

Practical-minded people who read a purely descriptive piece will often ask “so what?” If you
answer this question for them, you'll increase the chances that they'll see your work as useful. Don't do
this if it's too much of a stretch: If there are no clear modern implications of your findings about 14th
century English property law, you're better off sticking just with your persuasive historical claims
rather than adding an unpersuasive prescriptive claim. But if you see some possible prescriptive
implications, work them in.

4. Consider making a more politically feasible proposal

Say your claim is quite radical, and you're sure that few people will accept it, no matter how
effectively you argue. For instance, imagine you want to urge courts to apply strict scrutiny to
restrictions on economic liberty—a step beyond Lochner v. New York. You may have a great argument
for that, but courts probably won't be willing to adopt your theory.

Think about switching to a more modest claim. You might argue, for instance, that courts should
apply strict scrutiny to restrictions on entering certain professions or businesses. This would be a less
radical change, and you can also support it by using particular arguments that wouldn't work as well
for the broader claim.

Maybe courts will still be unlikely to go that far. Can you argue for a lower (but still significant)
level of scrutiny? Can you find precedents, perhaps under state constitutions, that support your theory,
thus showing your critics that your theory is more workable than they might at first think?

Or perhaps you could limit your proposal to strict scrutiny for laws that interfere with the
obligation of contracts, rather than for all economic restrictions. Here you have more support from the
constitutional text, a narrower (and thus less radical-seeming) claim, and perhaps even some more
support from state cases: It turns out that state courts have interpreted the contracts clauses of many
state constitutions more strictly than the federal clause.

If you really want to make the radical claim, go ahead—you might start a valuable academic
debate, and perhaps might even eventually prevail. But, on balance, claims that call for modest
changes to current doctrine tend to be more useful than radical claims, especially in articles by
students or by junior practitioners. By making a more moderate claim, you can remain true to your
basic moral judgment while producing something that's much more likely to influence people. Many
legal campaigns are most effectively fought through small, incremental steps.



5. Avoid unnecessarily alienating your audience

You should try to make your argument as appealing as possible to as many readers as possible.
You can't please everyone, but you should avoid using rhetoric, examples, or jargon that unnecessarily
alienates readers who might otherwise be persuadable.

For instance, say that you're writing an article on free speech, and in passing give anti-abortion
speech as an example. If you call this “anti-choice” speech, your readers will likely assume that you
bitterly oppose the anti-abortion position. Some pro-life readers might therefore become less
receptive to your other, more important, arguments; and even some pro-choice readers may bristle at
the term “anti-choice” because they see it as an attempt to make a political point through labeling
rather than through argument. If you're pro-choice, imagine your reaction to an article that in passing
calls your position “anti-life”—would this make you more or less open to the article's other messages?

Avoid this by using language that's as neutral as possible. Right now, for instance, “pro-choice”
and “pro-life” seem to cause the fewest visceral reactions; most terms have some political message
embedded in them, but these seem to have the least, perhaps because repeated use has largely drained
them of their emotional content. But in any case, find something that is acceptable both to you and to
most of your readers.
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The same goes for terms like “gun lobby,” “gun-grabber,” “abortionist,” “fanatic,” and the like.
You may feel these terms are accurate, but that's not enough. Many readers will condemn these terms
as attempts to resolve the issue through emotion rather than logic, and will therefore become less open
to your substantive arguments. Likewise, if you're analogizing some views or actions to those of
Nazis, Stalinists, the Taliban, and the like, you're asking for trouble unless the analogy is extremely
close.

Try also to avoid using jargon that will confuse those who are unfamiliar with it, or that will
unnecessarily label your work (fairly or unfairly) as belonging to some controversial school of
analysis. If you have to use the jargon because you need it to clearly explain your theory, that's fine.
But if you're writing an article on a topic that doesn't really require you to use a specialized method
such as law and economics, literary criticism, or feminist legal theory, then stay away from the terms
characteristic of those disciplines. Replacing such terms with plain English will probably make your
article clearer and more accessible, and will avoid bringing in the ideological connotations that some
people associate with these terms.

Likewise, try to include some arguments or examples that broaden your article's political appeal.
If you are making a seemingly conservative proposal, but you can persuasively argue that the proposal
will help poor people, say so. If you are making a seemingly liberal proposal, but you can persuasively
argue that the proposal fits with tradition or with the original meaning of the Constitution, say that.

You should of course be willing to make unpopular arguments, if you need them to support your
claim; that's part of the scholar's job. And if you really want to engage in a particular side battle, you
might choose to bring it up even if you don't strictly have to. But in general, don't weaken your core
claim by picking unnecessary fights.

F. Soundness: Prescriptive Claims



Part II will tell you more about test suites, an important tool for making your claim sounder—so
important that it merits a separate section. Here, though, are some other suggestions.

1. Avoid excessive mushiness

Be willing to take a middle path, but beware of proposals that are so middle-of-the-road that they
are indeterminate. For instance, if you're arguing that single-sex educational programs should be
neither categorically legal nor categorically illegal, it might be a mistake to claim that such programs
should be legal if they're “reasonable and fair, and promote the cause of equality.” Such a test means
only what the judge who applies it wants it to mean.

Few legal tests can produce mathematical certainty, but a test should be rigorous enough to give
at least some guidance to decisionmakers. Three tips for making tests clearer:

a. Whenever you use terms such as “reasonable” or “fair,” ask yourself what you think defines
“reasonableness” or “fairness” in this particular context. Then try to substitute those specific
definitions in place of the more general words.

b. When you want to counsel “balancing,” or urge courts to consider the “totality of the
circumstances,” ask yourself exactly what you mean. What should people look for when
they're considering all the circumstances? How should they balance the various factors you
identify? Making your recommendation more specific will probably make it more credible.

c.  If possible, tie your test to an existing body of doctrine by using terms of art that have
already been elaborated by prior cases (though this approach has its limits, as the next
subsection discusses).

Thus, “single-sex educational programs should be legal if they have been shown in controlled
studies to be more effective than co-ed programs” is probably a more defensible claim than “single-
sex educational programs should be legal if they're reasonable.” Instead of an abstract appeal to
“reasonableness,” the revised proposal refers to one specific definition of reasonableness—
educational effectiveness—that seems to be particularly apt for decisions about education. It's still not
a model of predictability, but it's better than just a “reasonableness” standard.*

Part IT will show how test suites can help you find and fix this problem. If you apply a proposal to
your test cases, and find that it often doesn't give you any definite answer, you'll know the proposal is
too vague. Once you discover this, you can ask yourself “what do I think the results in these cases
should be, and why?” Answer this question, incorporate the answer into your original proposal, and
you'll have a more concrete claim.

2. Avoid reliance on legal abstractions

“Reasonableness” at least sounds as vague as it is; other terms, such as “intermediate scrutiny,”
“strict scrutiny,” “narrowly tailored,” and “compelling state interest,” seem clear but in reality have
little meaning by themselves. To the extent that, say, strict scrutiny of content-based speech
restrictions provides a relatively predictable test, the predictability comes from the body of caselaw
that tells you which interests are compelling and what narrow tailoring means, and not from the phrase



“narrowly tailored to a compelling state interest.” The terms “strict scrutiny” and “narrowly tailored
to a compelling state interest” aren't the test—they are just the names of the test.

Thus, a proposal such as “gun control laws should be examined to see if they are substantially
related to an important government interest [i.e., intermediate scrutiny]” doesn't really mean much by
itself. To be helpful, the proposal must explain which interests qualify as important and what
constitutes a substantial relationship.

Nor is it enough just to say “the courts should borrow the intermediate scrutiny caselaw from
other contexts.” The intermediate scrutiny tests differ in different contexts, both on their face and as
applied. Intermediate scrutiny in sex classification cases, for instance, has a reputation for being a
very demanding test, while intermediate scrutiny of restrictions on expressive conduct has generally
proven to be deferential; and if you look closely at the elements of the two tests, you'll find that they
differ significantly, and for good reasons (since the underlying constitutional concerns animating the
tests are different). Similarly, intermediate scrutiny in commercial speech cases was fairly deferential
in the mid-1980s, but became much more demanding in the 1990s and early 2000s, all the while being
called “intermediate scrutiny.”

The solution is, in Justice Holmes's phrase, to “think things not words.”>* Rather than relying on
words such as “substantially,” “important,” or “intermediate,” explain which interests may justify the
restriction and which may not. Explain when restrictions should be allowed to be overinclusive or
underinclusive and when they should not be. Explain when courts should demand empirical evidence
that the law serves its goals and when they can rely on intuition. Of course, you may not be able to
cover all possible situations, and in some cases where the question is close, your test may properly

leave things ambiguous. But the more concrete your proposal, the better.

Again, test suites (see Part II) can help you identify this problem and refine your claim: Just as in
the previous subsection, applying your proposed test to a set of concrete problems can help you see
whether it has substance or is just words.

3. Avoid procedural proposals that don't explain what substantive standards are to be applied

Procedural proposals can be useful: It's often impossible or politically impractical to design the
right substantive rule up front, so the best we can do is set up the procedures that will make it more
likely that the right rule will eventually emerge. The Constitution itself, for instance, was intended to
protect liberty largely through procedural structures, such as bicameralism, separation of powers, and
the like. If you genuinely think that the right answer to your problem is better procedures, you should
propose that.

But remember that courts and administrative judges, unlike legislatures, are generally required to
apply a substantive rule, even if a vague one. It's not enough just to set forth procedures through which
these bodies act—if your proposal asks such entities to review something, it has to tell them what rule
they should apply.

Thus, say that you want to limit speech restrictions imposed on students by K-12 school
officials; but because you recognize that it's hard to have a clear rule establishing which restrictions
are good and which are bad, you propose a statute that requires that any such restrictions be reviewed
by administrative law judges. This might be a good solution, but you need to ask: What substantive
test should these judges apply?



Your answer might be “the judges must make sure any restriction is constitutional”; but if that's
so then (1) you should make that clear, (2) you should explain why you think including administrative
law judges as well as traditional judges will make much of a difference, and (3) you should discuss
whether such a proposal will indeed materially constrain school officials, given that the Constitution
leaves them pretty broad authority over student speech (see Tinker v. Des Moines Indep. Comm.
School Dist. (1969)). Alternatively, your answer might be “the administrative law judges should
independently decide whether the restriction, on balance, is a good idea.” Again, if that's your answer,
you should make it clear, and discuss whether administrative judges will be good at making such
educational policy decisions.

Or you might recognize that there is some implicit substantive rule that you want the
administrative judges to apply, for instance, “political speech by students must be protected unless
there is concrete evidence that the speech has actually disrupted classes at this school.” If that's so,
you should make clear that your proposal isn't just about procedure but also about substance.

Likewise, it's often tempting to argue that courts should admit a certain class of evidence, for
instance evidence about aspects of a person's cultural background that might have led him to act in a
certain way. Why not let it in? Don't we trust jurors? Isn't more evidence better than less?

Well, maybe—but much depends on how we expect jurors to consider this evidence. Say that a
defendant killed someone because the other person did something that the defendant's culture finds
mortally insulting: the victim said something to the defendant, the victim pointed the soles of his feet
at the defendant,? the victim made a homosexual advance to the defendant, or the victim, who was the
defendant's wife, flirted with another man. And say that the defendant wants to introduce evidence of
these cultural beliefs in his murder prosecution, seeking to have the jury convict him only of voluntary
manslaughter, not murder.

Today, the presence of provocation can generally reduce the offense from murder to voluntary
manslaughter only if the provocation is seen as reasonable by society at large. If this substantive rule
is retained, then admitting the cultural evidence seems unwise, because jurors generally can't lawfully
give effect to the evidence, and the evidence is thus more likely to be prejudicial or distracting rather
than relevant.

Of course, if the substantive rule were changed to let murder be reduced to manslaughter
whenever the defendant was provoked in a way that's seen as reasonable by the defendant's culture,
then courts would have to admit evidence of what the defendant's culture actually believes. But this
substantive proposal would be controversial, and should be defended explicitly. You can make your
procedural proposal complete only by exposing the substantive assumptions behind it, or the
substantive changes that would be required to make it work.

The same goes for proposals that:
a. “courts should take a hard look at X” (a hard look applying what test?),

b.  “courts must carefully sift the facts” (what specific item will they be searching for in this
sifting, and what role will this item play in what test?),

c. “executive officials must state their reasons for action on the record” (and then their reasons
would be reviewed for compliance with what rule?), or

d. “there should be a hearing in which the affected parties may introduce evidence” (what legal
rule would this evidence be relevant to?).



Focusing on procedure may often be good—but in such cases there's often an unexpressed
substantive proposal lurking. Express it.

G. Soundness: Historical and Empirical Claims

1. Get advice from historians or empiricists

Say you are writing an article about the history of libel law, or an empirical analysis of
prostitution laws. You might well choose a torts scholar or a criminal law scholar as your main
advisor, either because you want substantive help on that area of that law, or because you know the
professor well.

But you should also get some informal help from a professor who is a historian or an empirical
researcher. Such a specialist can give you useful tips about research methods, sources to consult,
pitfalls to avoid, and the like—subjects that your main advisor might not be as good at. This person
need not take the main role in advising you, but it would be great if he could talk to you near the
beginning of your research, and perhaps even read a draft.

If you don't know who the right specialist on your faculty might be, or you're afraid the person
might be too busy to make time for you, ask your main advisor to pave the way for you. Your main
advisor will probably be eager to help, since he will know his own methodological limitations, and
will want you to get advice from someone who doesn't suffer from those limitations. And your main
advisor could even get you help from historians or empiricists in other departments.

2. Look for books and non-law articles

Many law students (and even law professors) fall into the habit of doing nearly all their research
on Westlaw and Lexis. It's convenient, and for purely legal issues it's usually not bad.

But this won't work for research on history, sociology, economics, and the like. For such
research, you'll want to search for articles in the journals that serve the relevant fields. You'll also
want to look for books, especially if you're writing about history; books play a much bigger role in
historical scholarship than in legal scholarship. Ask your reference librarians for help figuring out
how to find all these works (for instance, through resources such as JSTOR).

3. Watch out for the historian's “false friends”

Language teachers talk about translators' false friends—words in a foreign language that sound
familiar, but are quite different. The classic example is the Spanish “embarazada,” which means not
embarrassed but pregnant. The Russian “magazin” means a shop, not a magazine. If you're not careful,
the false friends can fool you into making an error.

Likewise, old sources speak a language that's usually very close to ours (at least if we go back
only 200 years or so) but that sometimes includes false friends. To most readers today, “militia”



means either the National Guard or some small quasi-private force. In late 1700s America, it generally
meant the entire adult white male citizenry (possibly up to age 45 or 60) seen as a potential military
force.2 “Free state” today often means independent state, and in the early 1800s often meant a
nonslave state. But in 1700s political works, it generally meant (more or less) a democracy, republic,
or constitutional monarchy.#

The same is true in many other contexts: Words and phrases subtly change their meanings.
Words that were once legal terms of art lose their technical meaning and revert to their lay meaning,
and vice versa. Grammatical and punctuation conventions change.

So before relying on your assumption that a term meant the same thing in 1830 or 1730 as it does
today, do some investigation. Do some sources that use the term seem odd when the term is assigned
its modern meaning? What do contemporaneous legal dictionaries say about the term? What does a
faculty member who specializes in the era say about the term?

4. Consider whether you're limiting your dataset in ways that undermine your generalizations

Say that you are studying the effect of the Supreme Court's 1963-1990 Free Exercise Clause
religious exemption doctrine. You want to figure out how lower courts actually applied the doctrine,
which mandated strict scrutiny when religious exemption requirements were denied. Was this strict
scrutiny really strict? Or was it, as some have argued, “strict in theory but feeble in fact”?2 So you
decide to go through all federal appellate cases from 1980 to 1990 that applied the Free Exercise
Clause to religious exemption requests.

That would be an excellent project (and in fact such a project produced a superb student article,
which is discussed in more detail in Part XIX)—but you should recognize an important limitation: By
looking only at federal cases, you would be missing the possibility that some state courts have applied
the federal Free Exercise Clause in a more demanding way than federal appellate courts have. That
might seem like a counterintuitive possibility, but it turns out to be largely accurate. Yet your limiting
your dataset to federal cases would lead you to miss this observation.

And missing this observation might lead you to make a less sound generalization than you might
have if you had looked at a larger dataset. The federal cases, for instance, might lead you to conclude
that the Court's Free Exercise Clause strict scrutiny test in practice offered no material help to
religious claimants. But this conclusion might be in some measure mistaken or incomplete, if the Free
Exercise Clause had helped many litigants in state courts.

Of course time is limited, and you can't cover everything. You must limit your dataset in some
ways, if only to decisions that are actually available online. Perhaps you need to limit it in other ways,
too. But think at the outset about how you are limiting your dataset, and whether this limitation might
lead you to miss data and therefore reach a less sound result than you otherwise would have.

5. Pay especially close attention to the Using Evidence Correctly chapter below (Part XVII)

The Using Evidence Correctly chapter has material that's helpful even for traditional doctrinal
articles; but some of its points—for instance, about reading, citing, and quoting original sources, or



about being careful in using survey evidence or correlation evidence—are especially helpful for
historical or empirical work. Read the chapter carefully before you start your research.

H. Selling Your Claim to Your Readers

Not only must your claim be novel, nonobvious, useful, and sound, but you must show your
readers that this is so. More about this shortly (Part II1.C, p. 48).

I. Topics and Structures You Should Generally Avoid

Here are some types of articles that you might want to avoid. These recommendations won't
always apply: Sometimes, for instance, a journal may insist that you write a case note, or your article
may deal with an important and interesting problem that arises only under one state's law.
Nonetheless, I think you'll find the suggestions below to be helpful in most situations.

1. Articles that identify a problem but don't give a solution

Giving a solution makes your article more novel, nonobvious, and useful, and therefore more
impressive. You want to show people that you have a creative legal mind that can identify solutions
and not just criticize others' proposals. If you think there are several possible solutions, that's fine—
just discuss all of them, and explain the strengths and weaknesses of each.

2. Case notes

An article that describes a single case and then critiques it is likely to be fairly obvious, even if
it's novel. Also, because it focuses chiefly on only one already decided case, it's less likely to be
useful. For instance, Harvard Law Review Recent Cases and Leading Cases items are cited more than
10 times less often by courts and nearly 4 times less often by law review articles than are Harvard
Law Review Notes—even though Harvard publishes twice as many Recent Cases and Leading Cases
items as Notes. Recent Cases and Leading Cases items are not quite the same as case notes in other
journals (they're shorter than some), but my sense is that case notes in all journals tend to be on
average less valuable than articles that focus on the issue rather than on the case.

A case note is also a less impressive calling card to prospective academic employers, and I
suspect to law firms as well: It generally doesn't show off your skills at research and at tying together
threads from different contexts.

If you got your topic from a particular case, that's fine. But don't focus on the case—focus on the
problem, and bring to bear all the cases that deal with the problem.

3. Single-state articles



Articles focusing on a single state's law are generally useful only to people in that state. Such
articles may still be valuable, especially if the state is big; but why limit yourself this way?

Other states probably have similar laws, or might at least be considering them. Frame your article
as a general discussion of all the laws of this sort, even if it focuses primarily on two or three states as
representative cases.

Of course, the various state laws will probably differ subtly from each other, which may require
some extra discussion. But while this means some more work, considering these differences may
make the article more useful, sophisticated, nuanced, and impressive.

4. Articles that just explain what the law is

These can be useful, and sometimes even novel, but they tend to seem obvious. The reader is
likely to say, “true, I didn't know this, but I could have figured it out if I had only done a bit of
research.” This is just fine if your reader is a busy lawyer looking for a good summary of the law—but
not so good if the reader is a professor, a law review editor, or a judge looking for a creative, original-
thinking law clerk.

There are exceptions: For instance, showing that the law is actually applied quite differently from
the way most people assume might well be nonobvious. But even there, adding a prescriptive
component to your description would be helpful. Should the law be applied this way? If not, how can
the law be amended to prevent such applications? If yes, should the law be clarified or broadened to
make such applications easier?

5. Responses to other people's works

Framing your article as a response to Professor Smith's article will usually limit your readership
to people who have already read Smith's article, and will tend to make people see you (fairly or not) as
a reactive thinker rather than a creative one.

If your piece was stimulated by your disagreement with Smith, no problem—just assert and
prove your own claim, while demolishing Smith's arguments in the process. Cite Smith in the
footnotes; Smith's opposition will help show that your claim is important and nonobvious. But don't
let Smith be the main figure in your story.

6. Topics that the Supreme Court or Congress is likely to visit shortly

You don't want to write an article that will be quickly preempted by a new federal statute or
Supreme Court decision. At best, you'd then have to radically rework your article; at worst, you might
have to throw it out altogether. If you're writing about the law of a particular state, then you likewise
need to watch out for new statutes or high court decisions in that state.

Unfortunately, one common way that students find topics—by identifying circuit splits—
involves a high risk of the article getting preempted. A circuit split happens when several federal



circuit courts of appeals disagree on a particular question. That makes the question more worth
writing about, because the split shows that there's an important problem with no obviously right
answer. But a circuit split is also a signal to the Justices that it might be time for the Court to resolve
the issue.

So if there's a circuit split on your problem, check to see how likely it is that the Court will
consider the matter and thus preempt your work. First, make sure that, for each case involved in the
split, the Court has denied certiorari or no petition has been filed and the time to file has run out.
Second, ask the professors who work in the field whether they think it's likely that the Court will agree
to hear a case on this subject soon. Third, ask the same question of the professors who specialize in the
Supreme Court; they sometimes have a different perspective from those people who work on the
particular subject area.

You might also do the same three things when there is no circuit split on the problem, but the
problem seems likely to attract the Supreme Court's or Congress's interest for other reasons. Don't be
paralyzed by the risk of preemption—the Court and Congress deal each year with only a small fraction
of all the problems out there. But think a bit about how likely preemption seems to be.

Finally, do not write on a topic that you think the Court will resolve shortly, in the hope of
getting your article published before the Court hears the case. True, it would be great if the litigants or
the Justices read your article and relied on it—but that's highly unlikely. And once the Court acts, your
article will be largely ignored, since scholars and lawyers will be looking for articles that consider the
new decision, rather than articles that predate it.

J. If You Must Write a Case Note

As I mentioned on p. 35, I don't recommend case notes. Some journals, though, require you to
write case notes, or give you an extra opportunity to publish if you're writing a case note. How can you
make your case note as valuable and impressive as possible?

Remember that you still need a claim, and you need it to be novel, nonobvious, useful, and sound.
For a case note, though, the claim can be a set of separate claims related to the case, for instance, “The
majority opinion misconstrued these precedents in these ways, and the rule the court should have
adopted is this-and-such, and the opinion leaves open these questions that should be answered in these
ways.” For a traditional article, it's often better to have one big claim than several little ones; but in a
case note, the rules are different.

Here are several kinds of claims that often work well:

1.  Most obviously, internal criticisms of the majority opinion—that it (i) misinterprets or
misapplies precedents, (ii) misinterprets the statutory or constitutional text, (iii) makes an
unjustified logical leap, (iv) fails to respond to certain counterarguments, and so on. You
need not criticize the majority's result; you might, for instance, argue that the majority
reached the right result, but for the wrong reason. But you should probably disagree in some
measure with the majority's reasoning, or else it will look like you aren't adding much value
beyond what the majority said.

2. Criticisms that point to the bad results that the majority opinion may lead to. For this, you
might want to create a test suite (see Part II) for the majority's proposed rule, and see which



cases expose weaknesses in the majority result.

Criticisms of the vagueness or uncertainty of the majority's rule. Again, the test suite may be
helpful here.

Criticisms of the concurring and dissenting opinions. You don't just want to limit yourself to
this; but neither do you just want to criticize the majority, because then readers might
wonder whether the other opinions might have made all the good points before you did.

Proposals for a better rule than that offered by any of the opinions.

If a case doesn't explicitly announce a rule, or announces a very vague one, syntheses of a
clear rule from this case and previous cases, supplemented with your own suggestions.

Explanations of the unresolved questions left by the majority opinion, and proposals for
resolving them.

Explanations of the unresolved questions created by the majority opinion, and proposals for
resolving them.



II. TEST SuUITES: MAKING PRESCRIPTIVE CLAIMS MORE SOUND

A. What a Test Suite Is

When you're making a prescriptive proposal (whether it's a new statute, an interpretation of a
statute, a constitutional rule, a common-law rule, a regulation, or an enforcement guideline), it's often
easy to get tunnel vision: You focus on the one situation that prompted you to write the piece—usually
a situation about which you feel deeply—and ignore other scenarios to which your proposal might
apply. And this can lead you to make proposals that, on closer examination, prove to be unsound.

For instance, say you're outraged by the government's funding childbirths but not abortions. You
might therefore propose a new rule that “if the government funds the decision not to exercise of a
constitutional right, then the government must also fund the exercise of the right”; or you might
simply propose that “if the government funds childbirth, it must fund abortions,” and give the more
general claim as a justification. But you might not think about the consequences of this general claim
—when the government funds public school education, it would also have to fund private school
education (since that's also a constitutional right), and when it funds anti-drug speech, it might also
have to fund pro-drug speech.

Your argument, at least at its initial level of generality, is thus probably wrong or at least
incomplete. But focusing solely on your one core case keeps you from seeing the error.

One way to fight these errors is a device borrowed from computer programming: the test suite. A
test suite is a set of cases that programmers enter into their programs to see whether the results look
right. A test suite for a calculator program, for instance, might contain the following test cases, among
many others:

1. Check that 2+2 yields 4.
2.  Check that 3-1 yields 2.

3.  Check that 1-3 yields -2 (because the program might work differently with positive numbers
than with negative ones).

4. Check that 1/0 yields an error message.

If all the test cases yield the correct result, then the programmer can have some confidence that
the program works. If one test yields the wrong result, then the programmer sees the need to fix the
program—not throw it out, but improve it. Such test suites are a fundamental part of sound software
design. Before going into law, for instance, I wrote a computer program that had 50,000 lines of test
suites for its 140,000 lines of code.

You can use a similar approach for testing legal proposals. Before you commit yourself to a
particular proposal, you should design a test suite containing various cases to which your proposal
might apply.*

Assume, for instance, that you are upset by peyote bans that interfere with some American Indian
religions. The government has no business, you want to argue, imposing such paternalistic laws on
religious observers. You should design a set of test cases involving requests for religious exemptions
from many different kinds of paternalistic laws, for instance:



1. requests for religious exemptions from assisted suicide bans, sought by doctors who want to
help dying patients die, or by the patients who want a doctor's help;

2. requests for religious exemptions from assisted suicide bans, sought by physically healthy
cult members who want help committing suicide;

3.  requests for religious exemptions from bans on the drinking of strychnine (an example of
extremely dangerous behavior);

4. requests for religious exemptions from bans on the handling of poisonous snakes (an
example of less dangerous behavior);

5.  requests for religious exemptions from bans on riding motorcycles without a helmet (an
example of less dangerous behavior, but one that—unlike in examples 3 and 4—many
nonreligious people want to engage in).2

Then, once you design a proposed rule, you should test it by applying it to all these cases and
seeing what results the proposal reaches.

B. What You Might Find by Testing Your Proposal
What information can this testing provide?
1. Identifying errors

You might find that the proposal reaches results that even you yourself think are wrong. For
instance, suppose that your initial proposal is the one that we just discussed: that religious objectors
should always get exemptions from paternalistic laws. Thinking about the assisted-suicide test case
(case 2 in the list given above) might lead you to doubt that proposal, and conclude that people should
not be allowed to help physically healthy people commit suicide. The proposed rule, then, would be
unsound.

What can you do about this?

a. You might think that the proposal yielded the wrong result because it didn't take into account
countervailing concerns that may be present in some cases—for instance, the special need to prevent a
voluntarily assumed near-certainty of death or extremely grave injury, rather than just a remote risk of
harm. If this is so, you could modify the proposed test, for instance by limiting its scope (for example,
by including exception for harms that are likely to be immediate, grave, and irreversible).

b. Another possibility is that the insight that led you to suggest the proposal—in our example, the
belief that there should be a religious exemption from peyote laws—is better explained by a different
rule. For instance, as you think through the test cases, you might conclude that your real objection to
the peyote ban is that it's factually unjustified (because peyote isn't that harmful), and not that it's
paternalistic. You might then substitute a new rule: courts should allow religious exemptions from a
law when they find that the religious practice doesn't cause any harm, whether or not the law is
paternalistic.



2. Identifying vagueness

You might find that the proposal is unacceptably vague. Say that the proposal was that religious
objectors should be exempted from paternalistic laws when “the objectors' interest in practicing their
religion outweighs the government's interest in protecting people against themselves.” In the peyote
case, this proposal might have satisfied you, because it was clear to you that the government's interest
in protecting people against peyote abuse was weak.

But as you apply the proposal to the other cases, you might find that the proposal provides far too
little guidance to courts—and might therefore lead to results you think are wrong. This could be a
signal for you to clarify the proposal.

3. Finding surprising results

You might find that the proposal reaches a result that you at first think is wrong, but then realize
is right. For instance, before applying the proposal to the test suite, you might have assumed that
religious objectors shouldn't get exemptions from assisted suicide bans. But after you think more
about this test case in light of your proposal, you might conclude that your intuition about assisted
suicide was mistaken.

You should keep this finding in mind, and discuss it in the article: It may help you show the
value of your claim, because it shows that the proposal yields counterintuitive but sound results.

4. Confirming the value of your proposal

You might find that the proposal precisely fits the results that you think are proper. This should
make you more confident of the proposal's soundness; and it would also provide some examples that
you can use in the article to illustrate the proposal's soundness (as Part V.C, p. 67, discusses).

C. Developing the Test Suite

How can you identify good items for your test suites? Here are a few suggestions.

1. Identify what needs to be tested

The test suite is supposed to test the proposed legal principle on which the claim is based.
Sometimes, the claim is itself the principle: For instance, if the proposal is that “the proper rule for
evaluating requests for religious exemptions from paternalistic laws is [such-and-such],” you would
need a set of several cases to which this rule can be applied.

But sometimes the claim is just an application of the principle: For instance, the claim that
“religious objectors should get exemptions from peyote laws” probably rests on a broader implicit



principle that describes which exemption requests should be granted. If that's so, then you should
come up with a set of cases that test this underlying principle. One case should involve peyote bans
but the others shouldn't.

2. Use plausible test cases

Each test case should be plausible: It should be the sort of situation that might actually happen.
It's good to base it on a real incident, whether one drawn from a reported court decision or a
newspaper article. You need not precisely follow the real incident, and you may assume slightly
different facts if necessary—the goal is to have the reader acknowledge that the case could happen the
way it's described, not that it necessarily has happened. But you should make sure that any alterations
still leave the test case as realistic as possible.

3. Include the famous precedents

The test suite should include the famous precedents in this field. This can help confirm for you
and the readers that the proposal is consistent with those cases—or can help explain which famous
cases would have to be reversed under the proposal.

4. Include challenging cases

At least some of the cases should be challenging for the proposal. You should identify cases
where the proposal might lead to possibly unappealing results, and include them in the test suite.
Skeptical readers, including your advisor, will think of these cases eventually. Identifying the hard
cases early—and, if necessary, revising the proposal in light of them—is better than having to
confront them later, when changing the paper will require much more work.

5. Have a mix of cases

The test cases should differ from each other in relevant ways, since their role is to provide as
broad a test for the claim as possible. If you are testing a claim about paternalistic laws, for instance,
you shouldn't just focus on drug laws, or just on paternalistic laws aimed at protecting children. You
should think of many different sorts of paternalistic laws, and choose one or two of each variety.

6. Include cases that yield different results

The cases should yield different results. For instance, if your proposed rule judges the
constitutionality of a certain type of law, you should find some laws that you think should be found
unconstitutional, some that you think should be found constitutional, and some whose



constitutionality is a close question.

7. Include cases that appeal to different political perspectives

The cases should involve incidents or laws that appeal to as many different political perspectives
as possible. Say that you are a liberal who wants to argue that the Free Speech Clause prohibits the
government from funding viewpoint-based advocacy programs. You might have developed this view
because you think the government shouldn't be allowed to fund anti-abortion advocacy, and your
proposal will indeed reach the result you think is right in that case.

But what about advocacy programs that liberals might favor, such as pro-recycling advocacy, or
advertising campaigns promoting tolerance of homosexuality? It would help if the test suite included
such cases, plus generally popular programs such as anti-drug advertising, or programs that even
small-government libertarians might like, such as advocacy of respect for property rights (for
instance, anti-graffiti advocacy). This wide variety of test cases will help show you whether the
proposal is indeed sound across the board, or whether even you yourself would, on reflection, oppose
it.

8. Include cases that implicate different interests and policy arguments

In particular, think about the policy arguments and the private or government interests on both
sides, and find cases in which different arguments or interests are more or less implicated. Say, for
instance, you are writing about how state constitutional rights to bear arms should be interpreted. The
obvious test cases would focus on situations in which citizens want to defend themselves, and the
government wants to prevent criminal misuse of guns.

But what about laws aimed not at preventing crime but at preventing suicide or accidents? What
about citizens who are concerned not just about access to guns, but about privacy—for instance,
citizens who want to carry guns concealed rather than openly because they don't want to reveal their
actions to everyone, or citizens who don't want their gun ownership or their concealed carry license
disclosed in public records? Add test cases that involve laws which implicate these special concerns.



III. WRITING THE INTRODUCTION

A. The Role of the Introduction

A readable, interesting introduction is crucial to your article's success. Introductions have three
important functions:

a. to persuade people to read further;

b. to summarize your basic claim for those who don't read further, so that they'll remember it
and refer back to your piece when they run into a problem to which the claim may be
relevant; and

c. to provide a frame through which those who do read further will interpret what follows.
To accomplish these goals, an introduction must do four things:

1.  show that there's a problem, and do so concretely;

2. state the claim;

3. frame the issue; and
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do all this quickly and forcefully.
B. Show That There's a Problem, and Do So Concretely

Your introduction should make the reader think, “wow, I need to read the rest of this.” The best
way to get that reaction is to show that there's an important, interesting problem that needs to be
solved. This could be a descriptive problem (does this law work? how did this legal rule come about?)
or a prescriptive one (what should be done in these situations?). But whatever it is, you need to
persuade readers that they should spend their time reading about this problem.

And the most compelling problems are concrete ones. Don't just say that the law is unjust or
oppressive, or ignores transaction costs or the plight of the subordinated. Give a specific example—a
real scenario is good, but a plausible hypothetical is fine too—that shows how the law can fail. Make
the reader say, “interesting, it looks like the law here is unsound” or “I wonder what the right answer
is.”

This, of course, is related to demonstrating your claim's utility (see below), but it's important in
its own right: It makes people want to read what you wrote.

C. State the Claim

The Introduction should briefly state the claim, and briefly show its novelty, nonobviousness, and
utility. This tells the readers what to expect, and persuades them that your article will make a valuable
original contribution by solving the problem as well as identifying it.



Note the “briefly.” The Introduction should be short, simple, and clear. It should make the reader
want to read further, but it should also simply and memorably communicate your basic point—and the
other interesting conclusions that you draw in the process of reaching it—even to those readers who
will never read beyond the Introduction.

The best way to show novelty and nonobviousness is implicitly, by briefly explaining your claim
and justification in a way that makes the reader say, “I'd never have thought of that.” But if you think
people might wrongly assume that your topic has already been heavily discussed, and that your claim
has already been made by someone else, you might explicitly say something like “surprisingly, it
turns out that few scholars have considered [the question].”

Utility is also best shown implicitly: Saying “this is a really useful point” will rarely add much to
your argument. Instead, make sure that your introduction clearly summarizes your important findings,
and their possible practical and theoretical implications.

D. Frame the Issue

Every law has many effects. In an ideal world, readers' judgments about the law would be the
same no matter how the question is presented, because readers would consider all the effects. But in
practice, the frame—the way you present the issue to the readers, and focus their attention on certain
effects—is important.

Consider an article about gun control. Thinking seriously about gun control requires thinking
about many things: The thousands of people who die each year from gunshots. The plight of people
who need a weapon to defend themselves against criminal attacks when the police aren't there to help.
The special concerns of women, who tend to be physically less capable of defending themselves
without guns, and who are victimized in particular ways by crime. The Second Amendment and state
constitutional provisions that guarantee a right to keep and bear arms. The uncertainty about how
useful guns are for self-defense. The uncertainty about how effective gun controls would be.

Your article will have to confront all these subjects, whatever your bottom line will be; but it
matters a lot how you frame the discussion. If you start by stressing that there were almost 13,000
firearms homicides in the U.S. in 2006,Z and return to this throughout the piece, the reader will be
more likely to look at all the evidence through this lens. If you start by stressing that the police are
often far away, and that hundreds of thousands or perhaps even millions of people use guns to defend
themselves against criminal attacks each year,2 the reader may approach the evidence from a different
perspective.

The Introduction is the place where you construct this basic frame—where you give a simple
summary that puts the reader in the right mindset to absorb and agree with your point. Write with this
in mind.

E. Do All This Quickly and Forcefully

The first few sentences of the Introduction can make the reader drop the article, or keep reading
it. Don't start with platitudes or generalities that the reader already knows. Start with something that is
concrete, and that quickly communicates your perspective.



Consider, for instance, a draft introduction I once ran across (I've numbered the sentences to
more easily discuss them):

[1] Campaign speech has long been a controversial topic among scholars and commentators.
[2] Much attention has been devoted to the Supreme Court's treatment of individual expenditures,
contributions and spending in Buckley v. Valeo. [3] Congress' recent consideration of campaign
finance reform provides an ideal opportunity to revisit the 1976 Supreme Court decision that
addressed the free speech implications of limits on federal campaign-related activities.

[4] This essay briefly discusses the effects of such limits on individual speech, the
disproportionate treatment of speech by the media and justifications presented by several
members of the Court in the 2000 decision, Nixon v. Shrink Missouri Government PAC.

[5] Let me begin by giving a concrete situation. [6] Imagine you are outraged about a
particular candidate's stand on something. [More concrete details follow, aimed at showing that
there's a basic First Amendment right to spend money to express your views about candidates.] ...

The first two sentences say something that's obvious to most readers, even those who barely
know the field. The third and fourth sentences describe something less obvious—what the article's
general topic will be—but they're clunky and boring. The fifth sentence likewise adds little.

It's only the sixth sentence—“Imagine you are outraged”—that has the power to grab the listener.
It provides a concrete scenario, which is usually more interesting than generalizations. It also quickly
sets the stage for the core argument, which is that you have a right to spend your money to express
your views.

Start the Introduction with this sentence, rather than hiding it after five sentences of generalities.
If you need to make some general points, make them later, after you've gotten the reader hooked.

F. Some Ways to Start the Introduction

Finally, a few tips for good ways to start an Introduction. These are not at all the only options, but
they often work, and they illustrate some of the guidelines mentioned above.

1. Start with the concrete questions you will try to answer

State with the concrete questions you will try to answer, for instance:

What may government officials do to prevent speech that they think is evil and dangerous?
What may businesses, organizations, or individuals do? ...

This says what the article will be about. It also shows the article will be useful, since most
readers will quickly understand that these issues come up often. Later sentences should make this still
more concrete, and make it still clearer that the article will be useful.

One possible problem: The reference to “evil and dangerous” speech is a little vague. You should
make sure that subsequent sentences give examples, or maybe even work the examples into the
opening question itself (“What may government officials do to prevent speech that they think is evil
and dangerous, such as bigoted speech, speech that calls for revolution, or speech that advocates



violence?”).
Here's a worse way to start the same article:

The freedom of speech is a vital part of the fabric of American democracy. Undoubtedly a
wide range of speech cannot be barred by the government. In Brandenburg v. Ohio, the Court
held that even advocacy of violence may not be restricted unless the advocacy is intended to and
likely to provoke imminent violent conduct.

Yet in certain situations some response to evil and dangerous speech may arguably be
appropriate. It may be worth considering whether government officials and others may take some
steps to prevent such speech....

The opening sentence is a platitude. The second sentence says something general and well-
known. The third sentence summarizes a legal rule that most of your readers will know; and even
readers who don't know it won't be reading your article to learn it.

The fourth sentence gets to the heart of the question, though indirectly and using a waffle word
(“arguably,” which I discuss on p. 116). The fifth sentence is when the Introduction first identifies the
topic, and even then it doesn't signal that this is the topic. And it could be worse: I've seen articles in
which the topic isn't identified until the fifth page.

You might hope that the reader will be willing to read on to the fifth sentence. But some readers
will start skimming by then. Some won't recognize the fifth sentence as identifying your claim, even if
they've read that far. And some will just be put off by early evidence of the article's tendency to
meander. So avoid the generalities, and start early with something clear, concrete, and specific to your
claim.

2. Start with concrete examples

Point to concrete scenarios that lead people to wonder, “How should these be resolved?” For
instance,

Some speech provides information that makes it easier for people to commit crimes or torts.
Consider:

(a) A textbook describes how people can make bombs. [Each example is followed by a
footnote to cases or incidents that deal with the issue.]

(b) A thriller or mystery novel does the same, for the sake of realism.

(c) A Web site or computer science article explains how encrypted copyrighted material can
be illegally decrypted.

(d) A newspaper publishes the name of a witness to a crime, thus making it easier for the
criminal to intimidate or kill the witness....

These are not incitement cases: The speech isn't persuading or inspiring some readers to
commit bad acts. Rather, the speech is giving people information that helps them commit bad
acts—acts that they likely already want to commit. When should such speech be constitutionally
unprotected?

This again quickly tells people what the article is about, and gives plausible and concrete



examples that (a) help make the subject clearer and less abstract and (b) show that your article will be
useful. It also helps that the examples at first seem different, but juxtaposing them under the rubric
“information that makes it easier for people to commit crimes or torts” shows the similarity between
them. Showing this similarity may itself be a novel, nonobvious, and useful contribution provided by
the article.

3. Start with an engaging story

If you want to start with a story, make sure that it's a vivid story.

Percy Bysshe Shelley was a poet and a cad. He married his wife, Harriet Westbrooke, when
she was 16, but left her for Mary Wollstonecraft Godwin three years later. When Shelley left
Harriet, their daughter was a year old, and Harriet was pregnant with their son.

Two years later, in 1816, Harriet drowned herself. When Shelley decided to raise the
children himself, Harriet's parents refused to turn them over, and Shelley went to court. Though
fathers had nearly absolute rights under then-existing English law, Shelley became one of the
first fathers in English history to lose custody of his children.

Percy Shelley was also an avowed atheist—and the Court of Chancery mostly relied on his
views, not on his infidelity or unreliability, in denying him custody. Shelley shouldn't be put in
charge of the children's education, the Lord Chancellor reasoned: Shelley endorsed atheism and
sexual freedom, and would teach his children the same values. Twenty years later, Justice Joseph
Story likewise wrote that a father could lose his rights for “atheistical[] or irreligious principles.”

Shelley's case may look like something out of another time and place. That time and place, it
turns out, is 2005 Michigan, where a modern Shelley might be denied custody based partly on his
“not regularly attend[ing] church and present[ing] no evidence demonstrating any willingness or
capacity to attend to religion with [his children],” or having a “lack of religious observation.” It's
1992 South Dakota, where Shelley might have been given custody but only on condition that he
“will agree to present a plan to the Court of how [he] is going to commence providing some sort
of spiritual opportunity for the [children] to learn about God while in [his] custody.”

It's also 2005 Arkansas, 2002 Georgia, 2005 Louisiana, 2004 Minnesota, 2005 Mississippi,
2006 New York, 2005 North Carolina, 1996 Pennsylvania, 2004 South Carolina, 1997 Tennessee,
and 2000 Texas. In 2000, the Mississippi Supreme Court ordered a mother to take her child to
church each week, reasoning that “it is certainly to the best interests of [the child] to receive
regular and systematic spiritual training”; in 1996, the Arkansas Supreme Court did the same,
partly on the grounds that weekly church attendance, rather than just the once-every-two-weeks
attendance that the child would have had if he went only with the other parent, provides superior
“moral instruction.”

This is risky: The first three paragraphs are a story from early 1800s England, introducing an
article about modern American law. The item that shocks some readers and shows the relevance of the
piece—that some American courts even today prefer more religious parents over less religious ones—
begins in the fourth paragraph. A safer way of starting an article on this subject might be:

Throughout the country, from Michigan to Mississippi to Pennsylvania, child custody
decisions often prefer the more religious parent, or the more churchgoing parent. This, I will



argue, generally violates the Establishment Clause and the Free Speech Clause. Courts generally
ought not be allowed to consider a parent's religiosity even as part of the best interests analysis....

or maybe

Throughout the country, from Michigan to Mississippi to Pennsylvania, child custody
decisions often prefer the more religious parent, or the more churchgoing parent. Some, for
instance, count against a parent his “not regularly attend[ing] church and present[ing] no
evidence demonstrating any willingness or capacity to attend to religion with [his children].”
Some order parents to go to church, for instance by giving a parent custody only on condition that
he “will agree to present a plan to the Court of how [he] is going to commence providing some
sort of spiritual opportunity for the [children] to learn about God while in [his] custody.”

This, I will argue, generally violates the Establishment Clause and the Free Speech Clause.
Courts generally ought not be allowed to consider a parent's religiosity even as part of the best
interests analysis....

On the other hand, Shelley is a famous poet, and cases involving famous historical figures tend to
be interesting. The story is dramatic—abandonment, suicide, an affair with the author of Frankenstein.
And introducing the story helps persuade readers by leading them to think “what an unfortunate,
archaic way of thinking” and then springing on them the continuing presence of this thinking.
(“Shelley's case may look like something out of another time and place. That time and place, it turns
out, is 2005 Michigan ....”).

So the story is vivid enough that it will likely keep the reader's attention for three paragraphs.
And it's relevant enough that it will likely help frame the problem and persuade the reader. If you have
a story that is vivid, relevant, fairly short, and not yet cliché, it may be a good way to start the article.

4. Start with a concrete but vivid hypothetical that illustrates your point

You can also start with a concrete but vivid hypothetical, or a set of hypotheticals that you want
to compare with each other.

Four women are in deadly peril.

Alice is seven months pregnant, and the pregnancy threatens her life; doctors estimate her
chance of death at 20%. Her fetus has long been viable, so Alice no longer has the Roe/Casey
right to abortion on demand. But because her life is in danger, she has a constitutional right to
save her life by hiring a doctor to abort the viable fetus. She would have a right to a therapeutic
abortion even if the pregnancy were only posing a serious threat to her health, rather than
threatening her life.

A man breaks into Katherine's home. She reasonably fears that he may kill her (or perhaps
seriously injure, rape, or kidnap her). Just as Alice may protect her life by killing the fetus,
Katherine may protect hers by killing the attacker, even if the attacker isn't morally culpable—
for instance, if he is insane. And Katherine has a right to self-defense even though recognizing
that right may let some people use false claims of self-defense to get away with murder.

Ellen is terminally ill. No proven therapies offer help. An experimental drug therapy seems
safe because it has passed Phase I FDA testing, yet federal law bars the therapy outside of clinical



trials because it hasn't been demonstrated to be effective (and further checked for safety) through
Phase II testing. Nonetheless, the 2006 D.C. Circuit panel decision in Abigail Alliance for Better
Access to Develop mental Drugs v. Von Eschenbach—since vacated and now being reviewed en
banc—would secure Ellen the constitutional right to try to save her life by hiring a doctor to
administer the therapy.

Olivia is dying of kidney failure. A kidney transplant would likely save her life, just as an
abortion would save Alice's, lethal self-defense might save Katherine's, and an experimental
treatment might save Ellen's. But the federal ban on payment for organs sharply limits the
availability of kidneys, so Olivia must wait years for a donated kidney; she faces a 20% chance of
dying before she can get one. Barring compensation for goods or services makes them scarce.
Alice and Ellen would be in extra danger if doctors were only allowed to perform abortions or
experimental treatments for free. Katherine likely wouldn't be able to defend herself with a gun
or knife if weapons could only be donated. Likewise, Olivia's ability to protect her life is
undermined by the organ payment ban.

My claim is that all four cases involve the exercise of a person's presumptive right to self-
defense—Ilethal self-defense in Katherine's case, and what I call “medical self-defense” in the
others....

Here too there are risks. First, the claim itself is only described in the fifth paragraph (not
counting the introductory sentence). Second, the first two paragraphs describe well-known and
uncontroversial doctrines. That's their point: They are setting up two uncontroversial examples so the
author can argue that the next two examples are analogous to the first two. But an impatient reader
might just be annoyed that the first two paragraphs are restating the familiar.

Yet the claim is pretty clearly foreshadowed starting with the third paragraph, where the analogy
between protecting life using pharmaceuticals and protecting life using abortion or lethal self-defense
is drawn. And if the analogy set forth in the first four paragraphs is powerful, it may be the best way to
frame the article's thesis, by getting readers to view things from the outset using the author's analogy.

Note, by the way, what this Introduction doesn't have: It doesn't have any warm-up language
describing substantive due process, talking abstractly about courts and tragic choices, saying that
courts must sometimes protect important fundamental rights against the democratic process, and the
like.

Rather, it starts concretely, with the two hypotheticals that are necessary to understand the
analogy at the heart of the article, and moves on quickly to the two specific controversies that the
article will offer to resolve. General discussion about how all this fits within the broad debate about
unenumerated rights has to be included somewhere in the article. But it shouldn't go at the start of the
Introduction, where the goal is to quickly convey to the reader the specific value this particular article
will add.

5. Start with an explanation of a controversy

If your article engages an existing controversy, you might want to start by outlining the
controversy, in enough detail that your contribution will be clear. The disadvantage of this approach is
that your contribution might not appear for several paragraphs. The potential advantage is that the
significance of your contribution may then be especially clear, and your outlining of the controversy



might set an evenhanded tone that will lead readers to respond better to your claim when it does come.
Here's an example:

“A well regulated Militia, being necessary to the security of a free State,” the Second
Amendment says, “the right of the people to keep and bear arms, shall not be infringed.” But
what did the Framing generation understand “free State” to mean?

Some say it meant “state of the union, free from federal oppression.” As one D.C. Circuit
judge put it, “The Amendment was drafted in response to the perceived threat to the ‘free[dom]’
of the ‘State[s]’ posed by a national standing army controlled by the federal government.”

This reading would tend to support the states' rights view of the Second Amendment, and is
probably among the strongest intuitive foundations for the view—after all, “State” appears right
there in the text, seemingly referring to each State's needs and interests. The reading would
suggest the right might cover only those whom each state explicitly chose as its defensive force,
perhaps a state-selected National Guard. And it would suggest the Amendment doesn't apply
outside states, for instance in the District of Columbia: “the District of Columbia is not a state
within the meaning of the Second Amendment and therefore the Second Amendment's reach does
not extend to it.”

But if “free State” was understood to mean “free country, free of despotism,” that would
tend to support the individual rights view of the Amendment. “[T]he right of the people” would
then more easily be read as referring to a right of the people as free individuals, even if a right
justified by public interests, much as “the right of the people” is understood in the First and
Fourth Amendments. The right would cover people regardless of whether they were selected for a
state-chosen defensive force, since the right would not be focused on preserving the states'
independence from the federal government. And it would apply to all Americans, in states or in
D.C.

We see a similar controversy about the change from James Madison's original proposal,
which spoke of “security of a free country,” to the final “security of a free state.” Some assume
the change was a deliberate substantive shift towards a states' rights provision, and point in
support to the Constitution's general use of “state” to mean state of the union (except where
“foreign State” is used to mean “foreign country”). Others disagree, arguing that the change was
purely stylistic, and sometimes pointing to the absence of recorded controversy about the change.

This Article makes a simple claim: There's no need to assume. There is ample evidence
about the original meaning of the term “free state.” “Free state” was used often in Framing-era
and pre-Framing writings, especially those writings that are known to have powerfully influenced
the Framers: Blackstone's Commentaries (which I'll discuss in Parts II and IIT), Montesquieu's
Spirit of the Laws (Part IV), Hume's essays (Part V), Trenchard and Gordon's Cato's Letters (Part
VI), and works by many of the other European authors who are known to have been cited by
Framing-era American writers (Part VII). It was also used by many leading American writers as
well (Part VIII), including John Adams in 1787, James Madison in 1785, and the Continental
Congress in 1774.

Those sources, which surprisingly have not been canvassed by the Second Amendment
literature, give us a clear sense of what the phrase “free state” meant at the time. In 18th century
political discourse, “free state” was a well-understood political term of art, meaning “free
country,” which is to say the opposite of a despotism. [More details follow.]



The Introduction starts by crisply articulating the issue (as in the example in subsection 1 above,
p. 50). It then outlines the role the term “free State” has played in the Second Amendment debate
(rather than just setting forth the Second Amendment debate more broadly). The hope is that by the
time the sixth and seventh paragraphs arrive, and the reader sees the article's claim, the reader will
want to hear how this dispute should be resolved. The fear is that the reader won't get to the sixth and
seventh paragraphs, or will be skimming or bored by then.

Compare this to how the Introduction would look if the claim were brought to the first paragraph,
and decide for yourself which would be more effective:

“A well regulated Militia, being necessary to the security of a free State,” the Second
Amendment says, “the right of the people to keep and bear arms, shall not be infringed.” But
what did the Framing generation understand “free State” to mean? This Article will argue that
this phrase was consistently understood to mean “free country,” which is to say the opposite of a
despotism—not “state of the union, free from federal oppression.”

Many have assumed that “state of the union, free from federal oppression” was the
contemporaneously understood meaning. As one D.C. Circuit judge put it, “The Amendment was
drafted in response to the perceived threat to the ‘free[dom]’ of the ‘State[s]’ posed by a national
standing army controlled by the federal government.”

This reading would tend to support the states' rights view of the Second Amendment, and is
probably among the strongest intuitive foundations for the view—after all, “State” appears right
there in the text, seemingly referring to each State's needs and interests. The reading would
suggest the right might cover only those whom each state explicitly chose as its defensive force,
perhaps a state-selected National Guard. And it would suggest the Amendment doesn't apply
outside states, for instance in the District of Columbia: “the District of Columbia is not a state
within the meaning of the Second Amendment and therefore the Second Amendment's reach does
not extend to it.”

But, this Article concludes, such a meaning is inconsistent with how the phrase was used in
writings that are known to have powerfully influenced the Framers: Blackstone's Commentaries
(which I'll discuss in Parts IT and III), Montesquieu's Spirit of the Laws (Part IV), Hume's essays
(Part V), Trenchard and Gordon's Cato's Letters (Part VI), and works by many of the other
European authors who are known to have been cited by Framing-era American writers (Part VII).
It was also used by many leading American writers as well (Part VIII), including John Adams in
1787, James Madison in 1785, and the Continental Congress in 1774.

Those writings used the phrase to mean “free country, free of despotism,” which tends to
support the individual rights view of the Amendment. Such a reading makes it easier to read “the
right of the people” as referring to a right of the people as free individuals, even if a right
justified by public interests, much as “the right of the people” is understood in the First and
Fourth Amendments. Such a right covers people regardless of whether they were selected for a
state-chosen defensive force, since the right is not focused on preserving the states' independence
from the federal government. And it applies to all Americans, in states or in D.C.

Likewise, the evidence that the article canvasses helps resolve the controversy about the
change from James Madison's original proposal, which spoke of “security of a free country,” to
the final “security of a free state.” Some assume the change was a deliberate substantive shift
towards a states' rights provision, and point in support to the Constitution's general use of “state”
to mean state of the union (except where “foreign State” is used to mean “foreign country”).



Others assume the change was purely stylistic, sometimes pointing to the absence of recorded
controversy about the change. This latter view, which cuts in favor of the individual rights view,
seems to be correct. [More details follow.]

6. Start with an argument or conventional wisdom you want to rebut

If your article is an attempt to rebut some argument, or some conventional wisdom, you may
want to start by quickly identifying what you're arguing against. But do it quickly; don't spend pages
talking about others' arguments—quickly reveal to the reader what you are going to say. A short
sample:

Which Justices generally take a broader view of the freedom of speech and which take a
narrower view? Conventional wisdom still tells us that this should break down mostly along
“liberal”/“conservative” lines, as it seemingly did during the 1970s and much of the 1980s. But it
turns out that this is no longer true. [The article goes on to provide the evidence.]

Or another one—a very short articulation of the other side's argument in a short Introduction:

The Supreme Court has often held that content-based restrictions on fully protected speech
are valid if they are “narrowly tailored to serve a compelling state interest.” I believe this is
wrong.

It is wrong descriptively: There are restrictions the Court would strike down—of which I'll
give examples—even though they are narrowly tailored to serve a compelling state interest. It is
wrong normatively: In striking these restrictions down, the Court would, in my view, be correct.
And the official test is not just wrong but pernicious. It risks leading courts and legislators to the
wrong conclusions, it causes courts to apply the test disingenuously, and it distracts us from
looking for a better approach.

After briefly restating strict scrutiny doctrine (Part I), I'll give three examples of speech
restrictions that in my view would pass muster if the strict scrutiny framework were taken
seriously, but that nonetheless would and should be struck down (Part II). I'll then point to some
of the costs of the Court's reliance on an unsound doctrinal structure (Part III), and finally (Parts
IV and V) suggest the rough foundations—and, I concede, only the rough foundations—of two
alternative approaches.

The first alternative is for the Court to acknowledge that there is a third prong to strict
scrutiny, which I call “permissible tailoring.” Rather than just asking about the strength of the
government's interest, or about whether the means are narrowly drawn to accomplish the interest,
it asks whether the means are nonetheless impermissible: Whether, no matter how narrow they
are, and no matter how compelling an interest they serve, the means are still contrary to some
basic prohibitions that the Free Speech Clause imposes. This, I'll argue, is an inquiry quite
distinct from what the Court requires under the “narrow tailoring” prong.

The second alternative, which I prefer, is for the Court to shift away from means-ends
scrutiny, and toward an approach that operates through categorical rules—such as a per se ban on
content-based speech restrictions imposed by the government as sovereign—coupled with
categorical exceptions, such as the exceptions for fighting words, obscenity and copyright. I think
this framework would better direct the Court's analysis, and would avoid the erroneous results



that strict scrutiny seems to command.

This Introduction has its flaws. First, the second alternative proposal isn't defined precisely and
concretely enough. (This reflects a flaw in the article more generally.) Second, it might have been
better to mention a few concrete examples in the second paragraph, rather than just promising to get to
them in Part I.

Still, the Introduction has the merit of being short and focused on exposing the article's value
added. And while it begins with articulating the argument that the article is trying to rebut, it
articulates that opposing argument as concisely as possible, and doesn't let the argument dominate the
discussion.

G. Organize the Introduction as a Roadmap

Law reviews often ask for so-called “roadmap paragraphs” at the end of the Introduction. Here's
an example:

This Comment, in Part I, explains what speech harassment law restricts, and how it restricts
it. Part II confronts the arguments, made by some courts and some commentators, that
harassment law can already be justified under some of the existing First Amendment doctrines—
for example, as a time, place, or manner restriction, or a legitimate attempt to protect a captive
audience—but finds that none of the arguments has merit. Finally, Part III introduces the directed
speech/undirected speech distinction, and argues that it is the most practical place to draw the
line between harassing workplace speech that must be protected and harassing workplace speech
that may be restricted.

Some sort of roadmap is good: Readers do find it useful to get a sense of how the article will
flow, and of where to look for particular sections of the analysis. You as the writer may also find it
helpful to lay out the roadmap at the outset, just to give yourself a better idea of how you want to write
the article.

But roadmaps written as separate paragraphs tend to seem forced, boring, and hard to read.
Instead, try organizing the Introduction itself as a roadmap. The Introduction is supposed to be a
summary of the rest of the article; so summarize the article in a persuasive, well-flowing way, and
note where your summary goes from Part to Part. That way the roadmap may take up many
paragraphs, but it won't require any extra paragraphs, and it will seem more organically connected to
the rest of the Introduction. Here's an entire introduction illustrating this (the Introduction is to a co-
written article, which explains the “we”):

Say we think a new book is going to libel us, and we ask a court for a preliminary injunction
against the book's publication. We argue that we're likely to succeed on the merits of our libel
claim, and that failure to enjoin the speech would cause us irreparable harm.

Too bad, the court will certainly say; a content-based preliminary injunction of speech
would be a blatantly unconstitutional prior restraint. Maybe after a trial on the merits and a
judicial finding that the speech is in fact constitutionally unprotected libel, we could get a
permanent injunction, though even that's not clear. But we definitely could not get a preliminary
injunction, based on mere likelihood of success. Likewise for preliminary injunctions against
obscenity and other kinds of speech, despite the fact that such speech, if ultimately found to be



unprotected at trial, could be criminally or civilly punished.

In copyright cases, though, preliminary injunctions are granted pretty much as a matter of
course, even when the defendant has engaged in creative adaptation, not just literal copying. How
can this be?

True, the Supreme Court has held that copyright law is a constitutionally permissible speech
restriction; though copyright law restricts what we can write or record or perform, the First
Amendment doesn't protect copyright-infringing speech against such a restraint. But libel law
and obscenity law are likewise constitutionally valid restrictions on speech, and yet courts refuse
to allow preliminary injunctions there. The “First Amendment due process” rule against prior
restraints applies even to speech that's alleged to be constitutionally unprotected. Why, then, not
to allegedly infringing speech?

We explore this question below. In Part I, we discuss the history of preliminary injunctions
in copyright cases and the current law relating to such injunctions. In Part II, we develop our
central thesis by explaining why copyright law is a speech restriction; why preliminary
injunctions of speech are generally unconstitutional; and why, at least as a doctrinal and
conceptual matter, it's hard to see how copyright law could be treated differently for First
Amendment purposes. What's more, we argue, giving copyright law a free ride from the normal
First Amendment due process rules risks discrediting those rules in other contexts.

In Part III, we step back and ask whether this inquiry has cast some doubt on the prior
restraint doctrine itself—whether copyright law's tolerance of preliminary injunctions might be
right, and the free speech doctrine's condemnation of such injunctions might be wrong. In Part
I'V, we discuss the implications of the collision between copyright law principles and free speech
principles, and propose some changes that are needed to bring copyright law into line with
constitutional commands. We conclude that permanent injunctions in copyright cases should
generally be constitutional, and the same should go for preliminary injunctions in cases that
clearly involve literal copying, with no plausible claim of fair use or of copying mere idea rather
than expression. Other preliminary injunctions, though, should generally be unconstitutional.

In Part V, we briefly explore these questions with regard to other kinds of intellectual
property—trademarks, rights of publicity, trade secrets, and patents. We conclude that the
problem is not limited to copyright, and that at least in trademark and right of publicity cases,
preliminary injunctions may sometimes run afoul of the First Amendment. Finally, in Part VI we
say a bit about the practical prospects for revising the law along the lines we suggest.



IV. WRITING THE “BACKGROUND” SECTION

A. Focus on the Necessary Facts and Legal Rules

The section after the Introduction is sometimes called the “background” section. Unfortunately,
this tends to lead some authors into throwing in as much background as possible, and it obscures what
aspects of the background are most important.

As a result, too many student articles spend eighty percent of their time setting forth the
“background” and twenty percent explaining and proving their claims. And doing this is tempting:
Describing the existing law, facts, or history is easier than articulating and defending an original
claim. Plus, when you've spent many weeks doing research, it's hard to cut down the result to just a
few pages.

Yet the purpose of your article is to state and prove your claim. That's where the action is, and
you should be excited and impatient about getting there. Your claim and your proof are what you're
adding to the field of knowledge; your achievement will be measured largely by this value added. You
can't prove your claim without explaining certain facts and legal doctrines, but do this as tersely as
possible.

So instead, think of this section as the section that explains those items that are necessary to
understanding the problem. For instance, if you're writing about how the law should treat nonlethal
weapons (such as stun guns and pepper sprays), you need to explain those facts about nonlethal
weapons that are necessary to understanding such regulations. For instance, you should note what
kinds of injuries these devices can inflict, how many times they can be used before reloading, in what
circumstances they don't work well, and the like.

Do not explain the history of stun guns, except to the extent that it's necessary to understanding
the regulatory regime. Do not explain the chemistry of pepper sprays. These are detours that will take
the reader away from the heart of your article: how the law should treat nonlethal weapons.

Likewise, if you're writing about the First Amendment and restrictions on parent-child speech in
child custody cases, you'll need to briefly explain the basic definitions, such as the differences
between legal custody and physical custody, and between custody and visitation. You'll also need to
briefly explain the family law rules that you're analyzing. You might also briefly summarize the First
Amendment rules, though you might want to save that for the substantive analysis section, where you
can introduce the rules as you apply them.

But don't write a mini-treatise on the law. Don't even describe all the law and all the facts that
you'll later use. All you must do in this section is give the reader the legal and factual framework
necessary to generally understanding what follows. You'll have plenty of time to go into more detail
later, as you set out your proof.

Also, don't talk in detail about how the rules have evolved over the centuries, again except to the
extent that it's necessary to understanding the rules today. Don't discuss the leading cases related to
the rules in detail, unless they are necessary to grasping the issue. Where possible, synthesize the
precedents into a crisply stated rule (with the precedents cited in the footnotes, as needed) rather than
discussing each case.



B. Synthesize the Precedents; Don't Summarize Each One

A bit more on the synthesizing I just mentioned: You should generally synthesize the precedents,
not describe each one or explain how the law came to be the way it is. If the history is necessary to
give a full picture of what the law means, you should of course mention it. But to the extent that the
history doesn't really matter, cut it out. Your main mission is to prove your claim. Unnecessary
tangents might seem interesting and colorful, but in practice they usually end up being distractions
and excuses for the reader to stop reading.

Likewise, if there's a leading case that you need to compare and contrast in detail with the
scenario about which you're writing, you'll need to discuss the case in detail in the proof section. Don't
repeat all this detail in the background explanation section. And certainly don't go into the facts of the
case if the facts are not really needed to understand the law.

Instead, briefly state the relevant rule, in whatever detail is needed, and cite your authorities in
the footnotes. Imagine, for instance, that you're writing an article about how libel law should apply to
false accusations of homosexuality (a surprisingly complex question), and that you want to set forth
the basic First Amendment rules about what mental states must be proven for liability. You probably
shouldn't write something like:

In 1964, the Supreme Court handed down a landmark libel decision in New York Times Co.
v. Sullivan. Police commissioner Sullivan sued the New York Times for publishing allegedly false
statements about him. Six Justices held that in a libel case brought by a public official, where the
speech was on a matter of public concern, the plaintiff could not recover unless he showed that
the defendant knew the statement was false, or was reckless about the statement's potential
falsehood. The other three Justices would have categorically forbidden public officials from
recovering libel damages when the statement was on a matter of public concern.

Three years later, in Curtis Publishing Co. v. Butts, the Supreme Court extended this rule to
public figures who were not public officials. Butts was a state university football coach who was
accused of leaking the team's playbook to an opposing team, but he was technically employed by
a private organization, not by the state, and was thus not a public official. The Court concluded
that his not being employed by the state should not change the constitutional analysis.

But in 1974, the Supreme court substantially cut back on protection for defendants. In Gertz
v. Robert Welch Co., lawyer Elmer Gertz sued the publisher of the anti-Communist John Birch
Society's magazine for libel, based on an article that accused him of having a criminal record and
of being a Communist. The Supreme Court held that when the statement was about a private
figure, the plaintiff could recover compensatory damages if he showed that the defendant was
negligent about whether the statement was false. Presumed and punitive damages could still be
recovered only on a showing of knowing or reckless falsehood.

Finally, in the 1985 Dun & Bradstreet v. Greenmoss Builders case, the Court cut back
protection still further. Greenmoss Builders sued credit rating company Dun & Bradstreet for
falsely stating that Greenmoss had filed for bankruptcy. The Court held that where the statements
were on matters of purely private concern, plaintiffs could recover compensatory, punitive, and
presumed damages based merely on a showing of the defendant's negligence. The Court's opinion
even left open the door for strict liability in such cases, though it didn't specifically confront this
question.



In an article that's about modern libel law, the details of the past Supreme Court cases probably
don't much matter; neither does the history of the law's evolution. Even if you do make arguments
based on this history, or analogize to the facts of the past cases, you'll need to cite that history or those
facts later in the article, where you make your arguments. You won't be able to rely on readers'
remembering these points from the Background section.

Instead, synthesize the cases into a rule:

The First Amendment rule in libel cases turns on two main factors: (1) whether the plaintiff
is a public figure (a category that includes public officials but is not limited to them), and (2)
whether the statement is on a matter of public concern.

Plaintiffs may recover in public figure / public concern cases only if the defendant knew the
statement was false, or was reckless about the possibility of falsehood. In private figure / public
concern cases, this same knowledge-or-recklessness standard applies for punitive and presumed
damages, but the plaintiff may recover compensatory damages even if the defendant was merely
negligent about the statement's falsehood. And in private concern cases, the plaintiff may recover
all sorts of damages even when the defendant was merely negligent; and the Court has left open
the possibility that defendants in such cases may even be held strictly liable.

Then just cite the relevant cases, with the proper parentheticals, in a footnote.

There are other ways to summarize the rule; you might, for instance, use a table or a numbered or
bulleted list, devices that are often clearer than simple prose. But in any event, give the reader the
background that he needs for understanding your article—don't waste his time with facts that are
irrelevant to your claim.



V. WRITING THE PROOF OF THE CLAIM

This part—basically everything after the Introduction and the “background” section, and before
the Conclusion—is where you can shine, by showing that your claim is correct, and that it's the best
way of solving the problem you've identified. Some tips:

A. Show Your Prescription Is Both Doctrinally Sound and Good Policy

Don't just show that your prescriptive proposal (if you have one) fits the case law; also persuade
your reader that it's practically and normatively sound. Authors often come up with a neat logical
argument that supposedly proves a law's unconstitutionality or explains how a law must be
interpreted, but that leaves many readers unpersuaded. To the extent possible, show that your proposal
makes practical sense as well as logical sense—that it is good policy as well as consistent with the
doctrine.

B. Be Concrete

Illustrate your theoretical arguments with concrete examples, drawn from real cases or realistic
hypotheticals. This will make your point clearer to your reader; it will show that you have a point and
aren't just playing a theoretical shell game; and it will often make your point clearer to you, or lead
you to rethink it.

C. Use the Test Suite

The test suite you used to show yourself that the prescriptive part of your claim is sound (see Part
IT) can prove the same to your readers. The test suite involves concrete test cases. It illustrates
different aspects of your proposal. And if done right, it involves cases that come from a variety of
political perspectives, and thus shows that you've thought through a broad range of implications that
your proposal may have, not just those that seem to fit your politics.

At least in the first draft, try to mention every test case from your test suite.* Then, if necessary,
you can remove the ones that prove redundant.

D. Confront the Other Side's Arguments, but Focus on Your Own

Deal with all the counter-arguments, but take the offensive. Don't write “Some people say that
this law fits within the captive audience doctrine, and this might at first seem plausible. Let me quote
what they say: .... But on further reading it turns out that this isn't so, because ....”

Instead, write “the law can't be justified under the captive audience doctrine, because....” Cite
your adversaries and rebut their assertions, but don't let them be the main characters in your



discussion.

E. Turn Problems to Your Advantage

1. Improve your argument

Squarely confront the logical and practical difficulties with your argument; don't try to sweep
them under the rug. Be honest with your reader—it's the right thing to do, it's more effective, and it'll
make you feel better about your work.

To begin with, confronting the difficulties can turn a banal, straightforward argument into one
that's more nuanced and interesting. Say that the leading precedent in the field doesn't support your
claim as squarely as you'd like. Don't just ignore this; explain how some other precedents or policy
arguments fill the gap.

For instance, suppose your argument rests partly on the claim that public single-sex junior high
schools are unconstitutional. You could just cite Mississippi University for Women v. Hogan and
United States v. Virginia for your proposition, as some people do.

But these cases don't actually stand for quite so broad a principle—they involve college
education, and they stress the particular characteristics of the programs involved in each case. If you
rely only on these cases, many readers will be unpersuaded, and you'll also have lost your chance to
show off your reasoning skills. Rather, explain why the broader policies embodied in the Court's equal
protection jurisprudence fill the gap between the precedents and your proposed rule; or explain why,
even if a gap remains, your case is factually close to the situations in the precedents.

Do the same when you see ambiguity in the facts, history, statutory or constitutional text, or
policy arguments: Acknowledge the ambiguity and explain why your choice is better than the
alternatives. You shine by showing how you deal with the tough questions, not by pretending that the
tough questions are easy.

2. Refine your claim

The difficulties can also lead you to make your claim more moderate and nuanced. Say your
argument proves your claim in most cases, but not in all: For instance, say that it persuasively shows
that single-sex K—12 schools are usually unconstitutional, but that it doesn't really work for programs
specially aimed at students who have been sexually abused or who are mentally disturbed.

Maybe you should change your claim from “single-sex public education is unconstitutional” to
“single-sex public education is generally unconstitutional, but single-sex public education of certain
kinds of hard-to-teach children is constitutional.” This may be a sounder claim, and it's also more
likely to be novel and nonobvious.

3. Acknowledge uncertainty



The difficulties with your argument can also require you to acknowledge some uncertainty, and
to prove your argument as best you can in the face of that uncertainty.

This can help make your work look more sensible and thoughtful. After all, little in our lives or
in the law can be logically proven. We must often make the best guess we can, given gaps in the
evidence. It's no great loss to admit this, assuming you have enough evidence to make your point
plausible, even if not formally proven.

Say the cases are best read as holding only that public single-sex K-12 education is
unconstitutional unless there's strong evidence that such programs are educationally valuable; and say
people disagree about the evidence. Use the evidence on your side as best you can, acknowledge that
there's disagreement, and make the best pragmatic, logical, and doctrinal argument you can for your
point—for instance, you might argue that, in the face of disagreements about the facts, courts should
err on the side of nondiscrimination and thus coeducation.

This is especially true for historical or empirical claims. It's hard to be sure about what people
really believed or did many decades or centuries ago, or about what's happening in thousands of
courtrooms or workplaces today; and readers who think deeply about such matters realize this. Make
your descriptive claims clearly and forcefully, and explain why your interpretation of the history or of
the data is the best one. But also acknowledge what other interpretations there might be.

4. Acknowledge costs

Finally, the difficulties can make you acknowledge that your proposal is not cost-free—that it to
some extent sacrifices important government interests, or causes some possibly harmful side effects,
or may at times be hard to administer. Skeptical readers will see these problems on their own, even if
you don't admit that they exist. If you ignore the problems, the readers may assume the worst about
the problems' magnitude.

If, however, you acknowledge the costs of your proposal but explain why the benefits exceed the
costs, you can persuade many readers. No one expects any new proposal to be perfect. Explaining the
proposal's downside can actually make it more credible—and can make you look more forthright and
realistic.

F. Connect to Broader, Parallel, and Subsidiary Issues

1. Make your article richer: Go beyond the basic claim

So far, we've focused on the core claim: The nugget of novelty, nonobviousness, and utility that
will be your contribution to the state of legal knowledge. This is the heart of your article, and you
should focus primarily on explaining and proving it.

Most claims, though, can provide insights that go beyond their narrowest boundaries; the claims
have unexpected implications that flow naturally from them, even though these implications don't
strictly need to be discussed. Exploring these matters can add nuance to your core claim that will
make it more novel and nonobvious.



More broadly, it can make your article richer and more sophisticated—a thorough exploration of
many facets of the problem, rather than just one narrow claim. Such an article will be more useful to
people interested in the problem; and, if done right, these connections will make people think better of
your article and therefore of you.

2. Connections: Importing from broader debates

Begin by asking yourself whether some of the issues you raise are special cases of broader
matters on which there are already academic debates. For instance, if you are writing about a
particular individual right, are there any theories of individual rights that you can draw on for your
analysis? If you're interpreting one provision of a statute, is there a broader discussion going on in the
law reviews about the statute's purpose or overall impact?

Say your work discusses whether a particular kind of statement should be admitted as evidence
under some exception to the hearsay rule. There are many debates in the literature about hearsay
generally—about whether hearsay should even be presumptively excluded in the first place, about
whether there should be a single discretionary standard (“allow hearsay evidence if there are sufficient
indicia of trustworthiness”) or a rule that generally excludes hearsay but has many detailed
exceptions, and so on. Do some points raised in these debates help you support your arguments? Do
they provide counterarguments to which you ought to respond?

These connections to broader matters aren't always helpful. Sometimes, the broader, more
theoretical arguments are notorious for not giving much of a concrete answer in any particular case. In
other situations, the broader discussion may be too many levels of abstraction above your particular
question: If you're talking about whether certain restrictions imposed on felons violate the Ex Post
Facto Clause, and if you already have lots of doctrine and policy argument to draw on for your
analysis, a discussion of the debates about whether courts should rely on natural law or original
meaning may not be terribly useful.

But sometimes the theories might indeed provide valuable insights. Even if their application
won't form the core of your argument, they may shed light on a particular aspect of the argument, or
supply important counterarguments that you should rebut. Also, discussing the theories can help
assure the reader (a) that you aren't missing some theoretical objections, and (b) that you are a
sophisticated thinker who knows the important theoretical literature. You shouldn't overdo this—a
weak, unnecessary, or unoriginal application of the theory can sometimes alienate readers more than
impress them. Still, if you can do a good job with the theory, your article will be more impressive.

3. Connections: Exporting to broader debates

Just as broad debates can have applications to narrower problems, good solutions to the narrower
problems can illuminate a broader issue. If you have persuasively shown that the right answer here is
X, and some broader theory says that the answer should be Y, then your concrete point is evidence that
the broader theory is mistaken (or at least is not applicable here), and that the theory's rivals may be
more sound. For instance, if you show that certain speech should be protected under the First
Amendment even though it would be unprotected under some free speech theory (the “marketplace of
ideas,” the “constitutional tension method,” or what have you), then you might use your conclusion to



cast doubt on the value of that theory more generally.

If done right, this sort of connection will make your piece deeper and more useful, and thus more
impressive. People often accept or reject broad legal theories based not just on abstract legal
arguments, but also on how well the theories fit with the results that seem proper in specific cases.
Your article may provide powerful practical support or a powerful practical counterexample to some
broad theoretical argument.

4. Connections: Importing from parallel areas

Sometimes, the best connections for your article come not from broader theories but from
analogous issues in parallel areas. For instance, say that you are writing about whether waiting periods
for buying a gun violate state constitutional right to keep and bear arms provisions.* Can you draw
some analogies from the cases dealing with waiting periods for abortions, parade permits, or voting?

The analogies need not be perfect; you can often enrich your argument by pointing out the
differences between your area and the other areas that at first might seem similar. Your reader might
already have thought of these apparent similarities, and your discussion can dispel the reader's
misconceptions. Likewise, the very process of pointing out the differences between, say, self-defense
rights, abortion rights, speech rights, and voting rights might make the proof of your claim more
persuasive. And sometimes, as with the importation from broader debates, the analogies may help you
refine the claim itself.

5. Connections: Exporting to parallel areas

Again, once you're done seeing what light the analogies from parallel areas can shed on your
problem, you should ask whether your solution sheds light on the parallel questions. If you conclude
that waiting periods for buying guns don't unduly burden self-defense rights, can you generalize to a
broader claim about waiting periods for the exercise of other constitutional rights? If you think that
the answer should be different in different situations, can you come up with a general principle that
distinguishes contexts where waiting periods are undue burdens from contexts where they aren't? Or
can you at least draw a distinction that can help differentiate the two kinds of contexts, even if it can't
do the entire job itself?

Even if there isn't yet any broader academic debate on your general subject, your claim might
have possible consequences that would be worth noting. For instance, your argument about one
provision of a statute might illuminate the interpretation of other provisions; you don't need to analyze
those provisions fully, but it helps if you at least highlight your argument's implications. Perhaps you
can start a broader academic discussion yourself.

6. Connections to subsidiary questions

Finally, consider what will happen if your claim is accepted. To begin with, ask what the people
who would implement your proposed rule would have to do to make it work properly.



Would prosecutors enforcing your proposed law have to exercise their discretion in unexpected
ways? Would your substantive proposal have nonobvious procedural applications? Would there be
problems of proof that might require changes to certain evidentiary rules, or at least to trial tactics?
Discussing such questions can make your article more useful and complete, and might generate new
and interesting insights.

For instance, say you're arguing that speech revealing certain facts about someone's sex life
should be seen as tortious, and that liability for such speech wouldn't violate the First Amendment.
Your substantive constitutional point could have procedural implications for how such trials should be
conducted. For instance, you might argue that though compensatory damages should be allowed in
such cases, punitive damages should be restricted, by analogy to the rule in certain libel cases. Or you
might explore whether such speech should lead only to damage awards, or whether courts should also
be allowed to enjoin the speech, despite the ostensible rule against prior restraints.

You might also find that in some contexts your claim has unexpected substantive implications.
For instance, does your broad point about revealing facts have particular consequences for publication
of photographs, or of tape recordings? Even if the legal rule is the same, might it affect people's
behavior differently in different situations?

Ask also what effect this rule will have on other tort rules. Will it make some of them
unnecessary? Will it make others more important? For instance, in some recent cases the right of
publicity has been used to bar the unauthorized distribution of nude photographs of celebrities. Would
your proposed privacy right make such an extension of the right of publicity unnecessary or even
undesirable?

7. A cautionary note

There are risks to exploring all of an article's implications:
1. If you explore them thoroughly, your article may become too long.

2. If you only sketch them lightly, the reader might find the discussion too cursory, too vague,
or insufficiently supported; and this bad impression might undo some of the good
impression that your core argument initially made.

3. If you don't structure the discussion well, some of the connections might become confusing
tangents that distract your reader from the main point.

4. If you are too ambitious in looking for connections, you might find yourself drawing
analogies that don't ring true.

The trick is to:
a. create a solid core argument;

b. incorporate into it those connections and implications that are necessary to a full
understanding of your point;

c. discuss the other connections and implications in some detail—perhaps in a separate section
—while making clear that your main point doesn't stand or fall with them; and

d. be cautious about the analogies you draw and the connections you make, and ruthlessly edit



out those that on reflection don't seem persuasive enough.

Thus, first make sure that the readers understand your main point, and are impressed by it. Then, once
they are already thinking well of you, they'll be more charitable towards any broader but tangential
points that you might make.

But be willing to cut those tangents. Show readers—your faculty advisor, your trusted and
thoughtful friends, your law review editor—a basically finished draft of your article. And if some of
the readers tell you that some of the connections don't really work, be ready to edit them out.

Yes, it will be painful to jettison sections that you've worked hard to write, but you'll probably
find that for every connection you cut, you'll be keeping two. And the connections that you keep will
help make your article richer and more impressive than if you'd stuck only to the bare necessities.



VI. THE CONCLUSION, AND AFTER THE CONCLUSION
A. Write the Conclusion

The conclusion is where you remind people of the value that your article has added to the debate.
Briefly summarize your claim, and the most important subsidiary conclusions. But keep it quick—the
reader is looking forward to being done.

B. Rewrite the Introduction After the Draft Is Done
1. Rewrite the introduction in light of how your thinking has changed

When you're done with writing an entire draft of the article, rewrite the introduction. Since you
wrote it, you might have:

a. changed your claim,

b. found better arguments for your claim,

c. found better examples to illustrate your claim,

d. found interesting and unexpected consequences of your claim,

or changed your thinking in other ways. Writing an article should change your thinking about the
subject. Even if your bottom line remains pretty much the same, surely your understanding of the
argument is now much deeper than when you started.

Rewrite the introduction using this newly acquired understanding. You'll find that the new
introduction better fits the rest of the article, and that it better promotes the article to the reader. In
particular, make sure that you briefly mention all the important conclusions that the reader should
take away from the article—not just your claim, but also the implications of the claim, such as those
discussed in the last few pages.

Many readers will read only your introduction. Make sure that they get as much out of it as
possible, both so they absorb more of your ideas, and so they have a higher opinion of you as a
possible law clerk, colleague, co-counsel, consultant, or scholar.

2. Note all your important and nonobvious discoveries

Your article may have started as a way to make and prove one novel, nonobvious, useful, and
sound claim. But in the process of writing your article, you might have found several other novel,
nonobvious, useful, and sound things that you needed to say to prove that core claim. (If you have a
mathematics or computer programming background, think of them as reusable lemmas or
subroutines.)

These subsidiary discoveries will probably be less important than the main claim, but they may



still be valuable. And some readers who are unpersuaded by the main claim, or don't find it that useful
to them, may nonetheless accept and use these subsidiary discoveries.

Make sure that your Introduction lists all these discoveries, so that a reader who reads only the
Introduction will learn about them, and so that a reader who reads the whole article won't miss their
importance. You might even expressly note that your article makes several different though related
observations. For example:

In Part III, T argue that these speech restrictions imposed in child custody cases are
unconstitutional, except when they are narrowly focused on preventing one parent from
undermining the child's relationship with the other; and the observations that lead to this proposal
will, I hope, be useful even to readers who don't agree with the proposal itself. Here is a brief
summary:

1. The best interests test leaves courts free to make custody decisions based on parents'
speech, and to issue orders restricting their speech. Courts have taken advantage of this freedom
and will surely do so again, as to a broad (and, to many, surprising) range of parental ideologies
—depending on the time and place, atheist or fundamentalist, racist or pro-polygamist, pro-
homosexual or anti-homosexual. The breadth of such restrictions should give pause to those who
advocate exempting speech-based child custody decisions from constitutional scrutiny.

2. The First Amendment is implicated not only when courts issue orders restricting parents'
speech, but also when courts make custody or visitation decisions because of what parents have
said to the child, or are likely to say to the child. And just as the Equal Protection Clause bars
child custody decisions that discriminate based on race, so the First Amendment presumptively
bars child custody decisions that discriminate based on a parent's constitutionally protected
speech.

3. Even when the parents' speech is religious, the Free Speech Clause is probably a more
important protection for the speech than the Religion Clauses are, though nearly all the
scholarship and most of the litigation has neglected the Free Speech Clause.

4. If parents in intact families have First Amendment rights to speak to their children,
without legal prohibitions on speech that is supposedly against the child's “best interests,” then
parents in split families generally deserve the same rights, except when the speech undermines
the child's relationship with the other parent.

5. Parents in intact families should indeed be free to speak to their children—but not
primarily because of the parents' self-expression rights, or their children's interests in hearing the
parents' views. Rather, the main reason is that today's child listeners will grow up into the next
generation's adult speakers. That next generation is entitled to hear a broad range of ideas,
without government interference; restrictions on ideological parent-child speech are a powerful
way for today's majorities or elites to entrench their ideas, and to block their ideological rivals
from being heard in the future. The First Amendment is a necessary check on this entrenchment.

6. It may seem appealing to protect speech generally, but to withdraw that protection when
the speech imminently threatens psychological harm to the child. But such an approach will
likely prove unhelpful: It's hard for courts to reliably predict whether speech will cause harm, to
reliably determine whether certain existing harm was indeed caused by speech (as opposed to by
the breakup itself, or by the other parent's condemnation of the speech), and to weigh the present
upset caused by certain teachings against the teachings' potential long-term benefits.



These points are related, and they help prove the article's overall claim. But some of them are
also independently valuable.

The descriptive item 1 may be interesting even to people who aren't persuaded by the article's
prescription. Item 5, which speaks more broadly about parental speech rights—even outside child
custody decisions—may be useful to people who are writing articles on this broader theme. Item 6,
which criticizes the “protect speech unless it's harmful” option, may be worth highlighting to people
who quickly accept the notion that parental speech should be protected, but who assume that of course
the speech may be restricted when it is harmful.

Your article likely has many subsidiary findings like this. Make sure that you properly highlight
them.

C. Decide What to Set Aside

“A poem is never finished, only abandoned.”* For many articles, there's no clear theoretical
stopping point. You can always discuss other interesting legal issues that relate to your core claim—
for instance, if you're writing on a substantive free speech issue (e.g., the tension between the First
Amendment and hostile work environment harassment law), you might see some interesting
procedural questions that this raises: Should injunctions barring harassing speech be treated as prior
restraints? Should there be independent appellate review in harassment cases that are based on
speech?

Sometimes your running out of time or patience makes the decision for you. But if it doesn't, how
do you know when to set these interesting points aside?

There's no clear answer to this, but my suggestion is to (1) thoroughly discuss your main claim,
and then (2) have a short section that identifies and broadly outlines the other points, but doesn't fully
resolve them. Generally, if you discuss your main claim in enough depth, you'll have a nice,
substantial piece. Adding a thorough investigation of the tangents is unnecessary.

But flagging these tangents as interesting avenues for future research, and briefly giving some
tentative thoughts on them, can help enrich your article and make it more relevant and useful. The
very fact that your main topic raises these related questions can help show that the topic is important.

Make especially sure that you flag the implications of your claim, or of your framework for
resolving the claim. These help show the importance not just of your topic (which existed before you
started writing), but also of your analysis, which is your own contribution. If, for instance, you
develop a test, briefly discuss where else the test, or tests like it, might be applied. If you develop a
categorization scheme, briefly flag where else it could be helpfully used.

How brief should these tentative discussions be? That's a judgment call; you want them to
persuade the reader that there's something interesting there, but you don't want them to get long
enough that they make your article unnecessarily bulky and take up too much of your time. Four tips:

1. Ask your faculty advisor for advice, but after you've handed in the rough draft of your main
discussion. Before you deliver the draft, the advisor won't be sure that you're able to handle
even the core claim, much less the tangents.

2.  Make clear at the start of the section that these points are avenues for future research, and



that you will be discussing them only briefly. People's evaluations are related to their
expectations: If they are warned that the discussion will be brief, they'll be less likely to be
bothered by its brevity.

3. How substantive the digressions must be turns on how substantive your core argument is. If
you deal thoroughly with your main claim, readers will be more likely to assume that your
tangentially raised points are interesting, and that you would have dealt with them well if
your article had been more focused on them.

4. Be prepared to delete these digressions—or to save them for a future article—if readers tell
you that they're unpersuasive or distracting.

Finally, note that this has to do with how broad you make your article—how many related issues
you choose to cover. If you have an opportunity to make your article deeper, by better justifying more
of your arguments, do so (at least unless you think your justifications will be redundant). Inadequately
supported assertions, or even assertions that are supported by the doctrine but not fully defended on
policy grounds, make your argument weaker.



VII. FINISHING THE FIRST DRAFT, AND THE ZEROTH DRAFT

A. Defeat Writer's Block by Skipping Around

When you're writing the first draft, and get blocked on one section, go on to the next. If you need
to leave a subsection for later, that's fine. If you feel that the best you can do is outline a section, or
write a few unconnected paragraphs, do that.

Just keep going forward, and don't let your difficulties with one part interrupt the whole writing
project. Usually, even if you're bored with one section or confused about what you want to say, you'll
be invigorated by moving to another part of your argument. And once you have the first draft done, no
matter how rough it is, revising it and filling the gaps will probably be much easier.

Your producing a first draft quickly, and then quickly improving and completing it, will also give
your faculty advisor more time to give you useful feedback, and maybe to read through more drafts;
and it will make you look industrious and disciplined—which is how you want the person who's
grading your work to see you.

B. The Zeroth Draft

One way to get a first draft done is to begin with what I call a “zeroth draft”—something halfway
between an outline and a first draft. Here's one way of doing this:

1. Start by writing a fairly complete Introduction, if you can. For the reasons mentioned in Part
III.A (p. 47), the Introduction can help you get a better grasp of what you're trying to say.

2. Lay out in your document the structure that you anticipate for the rough draft, including the
section and subsection headings.

3. For each subsection, start by writing a sentence or two summarizing the argument in the
section. For instance, if you're writing about the First Amendment and workplace harassment law, one
section might read:

A. Fighting Words

Workplace harassment law can't be justified using the “fighting words” exception because it
isn't limited to speech that isn't face-to-face, and isn't likely to immediately start a fight.

4. Then, when you've filled in all the subsections that you can—or if you're blocked on what to
write in some subsections—go back over the one-sentence summaries and expand them to a paragraph
or two, for instance:

A. Fighting Words

Workplace harassment law can't be justified using the “fighting words” exception because it
isn't limited to speech that isn't face-to-face, and isn't likely to immediately start a fight. The
premise of the exception isn't that all offensive speech or all insults are punishable because they
offend—it's that they (i) lack value, (ii) can be restricted without interfering with valuable



speech, since one can still convey the same views in other ways, and (iii) are likely to cause an
immediate fight. Nothing in harassment law limits itself to this narrow category; it can just as
well cover [give examples of non-one-to-one-speech].

Discuss Cohen v. California as example of this limitation.

5. Repeat this expansion as much as you can. Expand each paragraph into a couple of paragraphs,
each couple of paragraphs into a full subsection, and so on.

6. Don't worry about spelling, grammar, footnotes, and the like. Feel free to use bulleted and
numbered lists. Use whatever shortcuts will help you express your substantive points in as much detail
as possible.

7. Do worry a little about statements that seem too abstract or conclusory—see if you can, in the
next pass, make them more concrete or provide more support for them. But worry only a little: The
difference between a zeroth draft and a first draft is that you should expect some of the zeroth draft to
lack concreteness or detailed argument.

C. As You Write, Use Subsection Headings

Readers find subsection headings helpful: Even if your article is well organized, readers might at
times lose sight of the structure, and subsection headings can bring the reader back on track. Try to
choose headings that refer to your specific argument—such as “Identifying Speech That Lacks Value
When Communicated to Minors”—rather than generic ones such as “Background” or “Applying the
Test.”2 Subsection breaks also provide extra white space on the page, which seems to make text more
appealing to many readers.

But the main value of these subsection breaks is to help you organize your own thinking. If you
break up a section into five subsections, giving each a topical heading, you'll be more likely to see
organizational problems, such as shifts from one issue to another and then back to the first, or
digressions that break up the article's logical flow.

Naturally, there will be some overlap among the subsections within each section. But to the
extent possible, you should completely cover each detail within a few adjacent pages, rather than
returning to it repeatedly throughout various parts of the article. Readers find it hard to grasp an
argument that's made in five chunks in five parts of the paper. They'll need to do this for your broad
argument, which will indeed pervade the whole article. Don't ask them to do the same for subordinate
arguments.

Good places for subsection breaks are usually easy to spot. For instance, when you're dealing
with a multi-prong test, it generally makes sense to have a subsection for each prong, even for a prong
that takes only several paragraphs. Many multi-pronged tests actually have several subprongs
contained within each prong; consider having a subsection for each of these subprongs. Be willing to
have subsections that go four or five levels deep.

If you're discussing several factual scenarios, policy arguments, or statutory sections, consider
having a separate subsection for each one. Err on the side of having more subsection breaks rather
than fewer.

After you're finished, you might decide to delete some of the lowerlevel subsection headings,



especially if the subsections are very short, and the structure of the broader section is clear. Still, the
headings will have served the goal of helping you write the article, even if they won't be needed to
help the reader read it.

D. Use a Table of Contents

Most word processors can easily produce a table of contents from your section headings. Use this
feature, partly to help the reader, but mostly to give you an overview of the article's structure as the
headers reflect it. The table of contents may help show you some missing steps, or some redundancies.

The table of contents can also point out inconsistencies in your headings. Check, for instance,
that you consistently use upper and lower case, and that the headings in each section are
grammatically parallel.

Make sure that you use the editing commands needed to make the automatic table of contents
work: In Word, for instance, use the Heading 1 through Heading 5 styles to set up the headings—
control-alt-1 to control-alt-3 are usually configured as keyboard shortcuts for Headings 1 to 3—and
when you insert the table of contents, ask for it to show up to 5 levels, and not just the default 3.

E. Note Down All Your Ideas

As you write, you'll often get interesting ideas that you can't act on immediately, for instance
because they relate to another section or to something that you should research.

Write down these ideas before you forget them. I prefer to record them in my main document—
either in the computer or on the printout that I'm editing—tagged with some text, such as “**.” You
can put them into the section where they'll ultimately be discussed, in a master “to do” list at the top
or bottom of the document, or even in whatever text you're currently working on. Because they're
specially marked, you can easily find them later; and because they're written down, you won't lose
what might be a great thought.

Likewise, at the end of a writing session, always write down what you plan to do next.l? That
way, you won't lose your train of thought, and you will find it easier to start the next session.



VIII. Tips ON RESEARCHING

There are five basic things you need to find for an article:

1.  the legal rules that govern your field, and the cases and statutes that can help you identify
the basic policy arguments for refining the legal rules;

2. the academic literature about your topic, so that you can (a) figure out whether your
contribution is really novel, (b) learn the important arguments that you could build on, or try
to rebut, and (c) find those legal rules or sample cases that you couldn't find on your own;

3. sample cases or incidents that can help you concretely and vividly illustrate your problem
and your solution;

4. details on each especially important case or incident that you plan on featuring in your
article, including details that might not be present in the usual places (such as in the report
of the appellate decision);

5. empirical studies, often from other disciplines, that can help support your arguments, to the
extent that your arguments rely on factual questions.

You should come to your writing project generally understanding how to find cases, statutes, and
law review articles that deal with a given topic; your first-year research class must surely have taken
care of that. I'll therefore just provide some extra tips that I think are particularly useful when writing
articles and seminar papers.

A. Identifying Sample Cases and Incidents

Part 1.B, p. 13, discusses ways you can identify an interesting topic to write on. Some of these
ways will themselves point you to one or two cases that show how the topic arises in real life.

Look closely at these cases, and find more like them. Such sample cases:

a. help you figure out what you think about the problem,

b. introduce you to the arguments that have been made by the judges and lawyers in those cases,

c. show you what related problems your topic might implicate,

d. help you make the topic concrete for readers,

e. help you persuade readers that there really is a problem that needs to be solved, and

f.  form the kernel of the test suite that you'll use in designing your claim (see Part II).
Generally, the more different examples you have to start with, the better.

How do you find more examples? Here are a few tips:

1. Look for cases that your initial cases cite.

2. Look for cases that cite your initial cases.

3.  Search for some of the keywords that are likely to be present in cases that implicate your



topic. If those keywords are likely to find too many cases that are only tangentially related
to your problem, limit your Westlaw search by using the SYNOPSIS field—for instance,
SY(copyright & parody) will find all cases that have the words “copyright” and “parody” in
the case's synopsis, not just anywhere in the text. SY,DI(copyright & parody) will find all
cases that have those words either in the synopsis or the headings.

Lexis's OVERVIEW feature will do something similar, though it seems to find fewer cases
than SY,DI—both fewer false positives and fewer cases that you may indeed want to find.

4.  Use West's key number system, which often lets you find cases on a particular topic even
when the cases can't be consistently found using any specific full-text search terms. Look at
West's Analysis of American Law volume for the general field in which you're doing
research, and see what headnotes seem helpful. Also, see what headnotes are used in the on-
point cases that you have found. Then search for the headnotes using on Westlaw, for
instance using a search such as 92k1550 if you're looking for key number 1550 within
category 92.

5. Look for administrative agency decisions that involve this issue. In many fields (for
instance, public accommodation discrimination law), cases are often filed before federal,
state, or local agencies, and then aren't appealed to a court. Some such agency decisions are
available on Westlaw and Lexis, though you'll have to search each agency's decisions
separately; there's no “all administrative agency” database that you can use. Find the
relevant Westlaw and Lexis databases (in Westlaw, the IDEN database helps you find other
databases), and look through them.

6.  Look for trial court opinions that involve this issue. Westlaw includes some trial court
opinions in the ALLCASES database, but there are more in the TRIALORDERS-ALL (civil
cases) and CRORDERS-ALL (criminal cases) databases. LEXIS includes some in its
CourtLink service.

7. Look for attorney general opinions (in Westlaw, AG and USAG, and in Lexis,
STATES;ALLAG and GENFED;USAG) that deal with your topic.
8. Look for briefs and court filings that deal with your topic, for instance in Westlaw's

BRIEFS-ALL and FILING-ALL databases, or in Lexis's CRTFLS;BRFMOT and
CRTFLS;PLDNGS files.

9. Look for newspaper or magazine articles that discuss incidents that might never have turned
into an electronically available court decision.

10. Do an Internet search (for instance, using Google) to find other incidents.

11. Look through legislative history databases to see whether any statutes might have been
proposed to deal with your problem.

12. If you are looking for statutes that cover a particular topic, look also for municipal codes.
Check with your research librarians to see the best places to search for municipal codes:
Unfortunately many are strewn over various databases—Lexis Municipal Codes,
MuniCode.com, AmLegal.com, SterlingCodifiers.com, ConwayGreene.com, and more—and
some are on the cities' own sites.

B. Understanding the Law



1. Get the big picture

Once you've identified your general topic, figure out the general structure of the applicable legal
regime. For instance, if you plan to write on free speech and captive audiences, learn the structure of
free speech law. If you plan to write on the copyrightability of clothing designs, learn the structure of
copyright law.

Start by reading a short book that's aimed at introducing students or lawyers to the field. Books
in Foundation's Concepts and Insights series, West's Nutshell series, and Matthew Bender's
Understanding series are often good for this. Ask both a reference librarian and the professors who
teach in the field to recommend the book that they think is the best.

Do this reading even if you've done well in a class on the subject. First, you might have forgotten
some important details. Second, few classes cover the whole field; they omit many topics, some of
which may be important to your problem.

Much of the book, of course, won't directly relate to your particular question. But some of it will,
and you might not know in advance which parts will and which won't.

For instance, if you're writing on free speech and captive audiences, you don't just need to
understand the cases that have mentioned captive audiences. It turns out that you also need to know at
least:

a. the distinction between content-based restrictions and contentneutral ones,

b.  the distinction between the government acting as sovereign and the government acting as
proprietor or K—12 educator,

c. the distinction between commercial speech restrictions and other restrictions,

d. the obscenity cases that discuss the risk that some people will inadvertently see the
offensive material,

e. the cases elaborating the meaning of “strict scrutiny” in free speech law, many of which
happen to be campaign finance cases,

f.  the rules dealing with offensive speech generally, and

g. various free speech procedural rules, such as the void-for-vagueness doctrine and the
overbreadth doctrine.

Moreover, to make the policy arguments needed to support your claim, you may have to draw on
principles that arise even in doctrinally unrelated areas. Captive audience questions, for instance, have
little to do with incitement law and libel law. But when you write about captive audiences, you'll
probably need to discuss arguments about the marketplace of ideas, chilling effects, and the like—and
you'll want to draw analogies to the way those arguments have been made in leading incitement and
libel cases.

2. Get the details

After you broadly understand the general area in which you'll be writing, you need to learn about



the specific topic in much more detail.

a. Start with a treatise. Read carefully the chapter that discusses your topic, plus any other
chapters that you've identified as doctrinally connected to your topic. Pay close attention to the
footnotes, pocket parts, and other updates.

If there are multiple treatises, find the best one by asking your librarian or the professors who
teach in this field. In some fields, different treatises are known for having particular ideologies; if this
is true of your field, read the best treatise on each side.

b. After you're done reading the treatise chapters, go back and see which cases and statutory
sections seemed to be the most important; thenread each entire case and statutory provision
carefully, from beginning to end.

Treatises usually tersely summarize most cases, and often omit important policy arguments,
implicit limitations, and even significant doctrinal details. And while a treatise will usually give you a
good sense of the broader legal context, sometimes it will omit some context that is irrelevant to most
lawyers but quite relevant to your argument. There's thus no substitute for reading the cases and
statutes themselves.

3. Find other works on the topic (the literature search)

Once you get a sense of what the law is, you need to find the articles and books that touch on your
particular topic. You should read them because (1) they might say something useful, and (2) you need
a novel claim (or at least a novel argument for your claim), so you need to know what has already
been said.

How can you find these works?

a. Check the Index to Legal Periodicals and the Legal Resource Index (available in Westlaw as
the ILP and LRI databases), and of course the book catalog in your law library.

b. For many topics there are several cases that are so important that any serious article on the
subject must discuss them. Search for all the articles that mention those cases. If that yields too many
articles, try doing an ATLEAST search in Lexis, finding all articles that mention the cases at least a
certain number of times. Do the ATLEAST search using the case's short-form name, since an article
may cite a case fully only once and then use the short form.

c. Ask your professor and others who teach in the field for the titles of articles or names of
authors that you should check out. People will often forget particular titles, but remember the authors
who are working on the subject. Use professors' suggestions, though, only as starting points: Few
scholars know everything written in the field, so you need to do your own research to make sure that
you don't choose something that has been preempted.

d. Try to find even as yet unpublished pieces on the subject, by searching the Social Science
Research Network database and the Bepress Legal Repository. These databases don't include all
unpublished articles, and some of the articles in them have already been published. But the search will
let you search through at least some unpublished articles on your subject.

Some of these articles might be useful in your research; and if one does indeed preempt the topic
you're thinking about, better learn it now than when the article is published six months from now.



Limit your search to the last year or two, though, so you won't find lots of articles that are already
published and that you've already found using your Westlaw or Lexis search.

4. ldentify how the articles you find are relevant

Here's a message from a then-law-student (my sister-in-law Hanah Metchis Volokh) that captures
what many, including me, have suffered from:

[N]ear the beginning of my research after getting an idea for a paper, I think that any
published paper that has ever touched on the issue I want to discuss is preempting me.

So, for example, I got the idea for the paper I'm currently writing: The congressional
immunity statute violates separation of powers. I went to Westlaw and ran a JLR search for
“congressional investigation” & “separation of powers”. Something like 20 papers popped up.
PANIC! Everyone has written about this already! I'd better come up with a new topic.

It wasn't until a few days later that I thought to print out some of those papers and see what
they actually said. It turned out many were not very relevant to my idea at all. But then I came
across one, this Sklamberg article, that had exactly the Chadha/Bowsher analysis I was going to
do. PANIC! I've been scooped! I'd better come up with a new topic.

It was probably a full week after reading the paper when I finally realized that since
Sklamberg drew the opposite conclusion from me, I could still write the paper—and in fact, that
it's a lot easier to write a paper if you have someone to disagree with.

This panic is a perfectly understandable reaction. There are hundreds of thousands of law review
articles out there. Most of us have a nagging fear that surely someone has already done what we're
trying to do, and done it better. That's especially so when we're just starting our legal careers. We
forget that nearly all the articles are about other topics; that articles touching on the topic often
mention it only in passing; and that articles discussing the topic may have a different view than ours—
or just may not be very good. So we panic.

There are also two reverse problems, though. First, we may so worry about preemption that we
don't do a serious literature search, or do it too late. Bad idea. If you don't find the other literature on
the subject at the outset, you're likely to run into it eventually, or your advisor will identify it, or the
law review editors will.

Better find the other works on the subject at the outset. That's when it's easiest for you to shift
your own claim to avoid the past articles (see Part I.C, pp. 21-23 above, for more on that). And that's
when it's easier to incorporate the arguments from the past articles as counterarguments for your own
work to deal with.

Second, we may under- or overestimate the importance of the articles we're reading, or even just
misunderstand their thrust, because we're afraid and aren't reading as calmly and thoughtfully as
possible.

So set aside your worries. See the literature search as primarily a device for refining your claim,
not for deciding whether to throw out your claim and shift to something else. (In some cases, such a
total shift is required, but pretty rarely, especially if you've already refined your claim using what's
suggested in Part I.) Do the literature search early. And go through it with confidence and genuine



interest, not panic.

C. Knowing When to Start Writing

When exactly are you done with your research? It's impossible to tell for sure: There's always the
risk that you haven't found some key case or some perfect example.

Realize, though, that starting writing doesn't mean stopping your research—it just means shifting
your primary energies to writing. While you're writing, you'll find yourself supplementing your initial
research as you realize that your original searches didn't address some important aspects of the
problem. And this extra research might well have been impossible at the outset, because you didn't
know that it was needed until you really thought through the question, and you couldn't really think
through the question until you had to write down your answer. Your understanding of the caselaw and
the factual background doesn't have to be perfect when you start writing. It's enough if you understand
the basics, and fill in the gaps later.

As Pam Samuelson has pointed out, the trick here is to know yourself.l Many of us (including

me) use research as a device for procrastinating, because research is more manageable and less
daunting than writing. If you fall into this category, force yourself to shift to the writing phase earlier
than you normally would. Conversely, if you've found that you tend to breeze through the research,
then do a bit more than you usually do.

D. Digging Deeper into the Key Sources

So far, we've talked about researching legal rules and sample incidents. But once you've
identified the key cases, statutes, and incidents, you might also want to research deeper into each of
these sources. For instance, you might:

1.  Track down earlier drafts of the statute you're writing about, precursor statutes, committee
reports on the statute, and debates about the statute.

2. Track down lower court decisions, including unpublished ones, in some of the key cases that
present the problem you discuss.

3.  Track down complaints, indictments, trial transcripts, documentary evidence, and briefs in
those cases.

4. Investigate why a case was brought: Was it part of an advocacy group's litigation strategy?
Did it flow from unusual local conditions?

Often the results can give you extra perspective on why the court didn't deal with a certain
argument (maybe it just wasn't raised in the briefs), why a court reached an unexpected result, what a
statute was intended to do, and more. And sometimes lower court decisions, and especially the briefs,
can point you to extra arguments or counterarguments that you hadn't considered—though keep in
mind that some of those arguments might not be sound.

Sometimes the results will also give you a more detailed picture of what happened in the case, a
picture that can help you illustrate the problem more concretely and persuasively. Thus, for instance, a



published appellate case may say that it upholds an order “restricting the father from discussing any
issues pertaining to his religion or philosophy with the subject children.” But the unpublished trial
court opinion, which no-one other than the parties has read, may explain that the father is a jihadist
who named his children Mujahid David and Mujahid Daniel, and the mother was trying to keep him
from teaching them his jihadist ideology. That makes the story more interesting, more complex, and
likely a better vehicle for your discussion.

And looking at the documents could help you avoid embarrassing errors. One casenote I know
about, for instance, concluded that a reviewing court should remand a particular case for further fact-
finding. (The casenote was in an online law review supplement, so it came out while the case was
under review.) But it turns out the fact that supposedly had to be found was already known to the
court; there was no uncertainty about it. Looking at either the record or the briefs would have made
this clear.

How can you track down some of the sources?

1. Some of them are available on Westlaw or Lexis, for instance in Westlaw's ALLCASES,
TRIALORDERS-ALL (civil cases), CRORDERS-ALL (criminal cases), BRIEFS-ALL, and
FILINGALL databases, or Lexis's CourtLink service and CRTFLS; BRFMOT and
CRTFLS;PLDNGS files.

2. Recent federal court documents can be quickly retrieved from PACER by your law library's
research librarians. Librarians probably won't give you direct access to PACER, because it
costs the library 8 cents per page. But they will probably be happy to do a modest amount of
PACER lookup on your behalf.

3.  More broadly, your law librarians will likely be happy to help even with the more difficult
document retrieval tasks, so long as you ask them politely and explain to them why the
document is important to your scholarship. (For more on getting the help of your law
librarians, see the material starting at p. 95 below.)

4.  Lawyers who worked on the cases will often be glad to send you public documents in the
case, if you ask them nicely and make clear that you're working hard on a serious law review
article. If one side's lawyer doesn't help, the other side's might. And sometimes lawyers will
even talk generally to you about non-public information: For instance, they could tell you
whether the case settled, and sometimes give you a general sense of the size of the
settlement.

E. Digging Deeper into the Subject of the Legal Rules

You should also learn as much as you can (given time constraints) about the subject that is being
regulated by the legal doctrines you describe.

Thus, for instance, say you're writing about whether the Equal Protection Clause forbids sheriff's
departments from releasing more men than women when the men's jails are more overcrowded, and
vice versa. You may have thought of the project because you read an article about such a policy in one
jail. But call other jails in other places and ask them whether they have the same policy. Do some jails
find sex-neutral policies feasible even when others insist that such policies can't possibly work? Do
different jails have different sex-based policies, some of which may be less discriminatory than



others?

Also try to find out how jails are designed, and whether they can be designed in ways that
minimize the need for sex-based releases. For instance, are all jails set up so that there is one building
for men and one for women, so that when there's a surge of male inmates there won't be room for them
until a new building is built? Or are some jails built in a way that easily lets jailers shift some cells
from one gender to the other, so empty women's cells can be used when the men's cells overflow—or
at least in a way that lets jailers make sure that both sides are equally overcrowded, and require an
equal degree of early release?

These questions might at first not seem directly relevant to the constitutional question, which
might in theory be answerable in the abstract. But in practice few legal issues can be answered purely
abstractly: There are often doctrines (such as the least restrictive means requirement in Equal
Protection Clause law) that require courts to look closely at the facts. And more importantly, you
never know what you're going to uncover when you make some calls like this. You might not even
know which questions to ask until you talk to a few people.

So call those who have personal knowledge of the subject. Also feel free to call scholars who
work in the field—in this examples, criminologists who study jail policies—or even lawyers who
work in the field. People are often flattered to be asked for their expert opinion, and while some may
be too busy to help, others might be glad to give you a little time.

Do some research yourself, though, before calling on others for help. First, this will help you
know what questions to ask. Second, it will make others more willing to help you. You want to show
people that their help will supplement your own hard work, rather than that you're trying to use their
help as a substitute for working.

F. Talking to Your School's Reference Librarians

Most law schools' reference librarians are happy to help students with their research. They can
help with specific research questions, such as “How can I get this unpublished source?” or “How can I
gather this sort of data?” They can also help you craft a general research strategy—including the
literature search, the search for relevant cases and statutes, the search for relevant newspaper articles,
and even the search for a topic within some general field.

Don't be bashful about consulting the librarians. They are busy, but at most schools helping you
is part of their job, and a part they often enjoy. They also tend to be trained lawyers themselves, often
lawyers with great credentials but with no desire to work in a law firm. And research is what they do,
so they've often seen tasks like yours and can quickly see what you might miss.

1. If you've selected a topic

Once you've selected a topic, make an appointment with a reference librarian near the start of
your research, and see what advice the librarian can give you.

Do some research beforehand: Think about your research plan first, record in a file whatever
searches come to mind, and run them to see what you get. It's always good to do some work of your



own before asking someone else for advice—the advice will be more helpful, and the advisor will take
you more seriously if you've shown a willingness to put in some effort yourself. But don't wait until
you've done months' worth of research. Ask a professional for help near the beginning.

When you go to the meeting, bring a list of the research you've done, preferably in a nicely
formatted printout. Also, be ready to explain clearly what your article is about. You don't have to be
completely certain, but the more precise you are, the more helpful the librarians can be. Write your
topic down beforehand, to make sure that it has jelled in your mind.

2. If you're looking for a topic

If you're looking for a topic, the librarians can help point you where to look—they know the best
treatises in the field, the best loose-leaf legal news services, and the like. Again, look around a bit
yourself, and make clear to the librarian that you've looked and where you've looked. But if you've
tried hard yourself and haven't found something, don't hesitate to ask for help.

Librarians can also point you to areas that are related to your current target area, areas that you
might find interesting but might not otherwise have thought about. Ask them specifically about this, to
see if the question jogs their memories.

One point to keep in mind, though: Librarians can point you to helpful places to look, and can
help you do a literature search—but they can't tell you themselves whether a claim you're considering
is novel, nonobvious, useful, and sound.

For advice on that, you should talk to a professor who works in the field. Even professors will tell
you that there's no substitute for a full literature search, coupled with careful and critical thought; but
at least scholars who write in the field can give you a somewhat better sense of which claims and
topics are likely to be more successful and which are likely to be duds. Knowing what makes for good
scholarship in a particular field is the professors' job; it is not the librarians'.

3. If you have questions about a specific task

You should also ask librarians when you have questions about a specific task—for instance, how
best to formulate a particular Westlaw or Lexis query, how to find unusual sources (for instance,
administrative agency decisions that may not be on Westlaw or Lexis), and the like.

These questions may best be asked by e-mail, because that helps you precisely identify the
question. Mention in the e-mail what you've already tried and where you've already looked, so that
librarians can help you better and so that they'll see you're not asking them as a first resort. And
proofread the e-mail, so it is clearer, more precise, and more professional-looking.

4. If you want bluebooking help

If you have a bluebooking question, look the matter up yourself in the Bluebook or ask law
review editors for advice. That's not part of the research librarians' job, especially since you can do it



(once you've learned the Bluebook) as well as anyone else.

5. Talk to the librarians with the right attitude

I stress that you shouldn't hesitate to ask librarians for help—but remember that you're asking
them for help. Be suitably polite, both in making your request and in thanking them.

Don't be impatient. It may take the librarian a while to find what you need, especially given the
other tasks the librarian may have.

And help the librarians help you: Come with as well-articulated a question as you can, and
provide as much in writing as possible (for instance, all the details on the court proceeding you're
looking for, a list of all the searches you've already done, and the like).

And finally, if a librarian asks you a question about your research (e.g., “Is the case you're
looking for state or federal?” or “When you searched for __, what did you get?”), don't be
embarrassed to say “I don't know.” Tempting as it may be to pretend you know the answer, neither you
nor the librarian will be happy if your false claim of certainty sends the librarian down the wrong path.

G. Use Books and Treatises

Don't forget books and treatises, including those that are available only in print, and not just on
Westlaw or Google Books. It's easy to miss them these days, when people are so focused on online
searching. But they often go far beyond the articles you can find.

H. Use the Most Readable Printout Formats

When printing cases, try using Westlaw's “West Reporter Image” printing feature. I find that this
output is easier to read than the usual two-column Westlaw or Lexis output.

Likewise, when printing articles, use HeinOnline, to which your library probably subscribes. This
lets you see the article the way it was printed in the law review.

I. Search for Older Articles on HeinOnline

Westlaw's and Lexis's powerful search engines are generally the best tools for finding recent law
review articles. But for most journals, Westlaw and Lexis generally go back only to the 1980s and
1990s. To search articles from earlier decades, you should use HeinOnline, which has a much more
complete collection of older articles.

J. Use ATLEAST, NOT W/, and SY,DI() Searches



If your queries are returning too many false positives, try Lexis's ATLEAST and NOT W/ searches,
or Westlaw's SY,DI() feature.

1. Lexis searches for ATLEAST3(copyright)—ijust to give an example—will find all documents
that mention the word copyright at least three times. This excludes most documents that mention
copyright in passing (for instance, court cases that use the word in a parenthetical describing an earlier
case) without excluding many that do focus on copyright.

2. Lexis searches for rico NOT W/2 puerto will look for rico but not within two words of puerto,
thus finding references to the RICO statute but excluding documents that just discuss Puerto Rico.
This is not the same as rico AND NOT puerto, since the latter would miss cases that mention both
Puerto Rico and RICO by itself. You can generalize this in obvious ways.

3. As I mentioned above, Westlaw searches for SY,DI(search terms) find all cases that contain the
search terms in the Synopsis—usually a West-written paragraph at the start of the case—and in the
Digest entries for the case. This will thus focus on what West sees as the heart of the case's holdings,
and skips casual mentions in the facts or in a parenthetical briefly discussing some other case.

Note that SY,DI() searching will exclude many unpublished cases, for which West often doesn't
prepare synopses and digests—but excluding unpublished cases may be part of your goal.

K. Researching Older Anglo-American Law

Here are some suggestions for researching Anglo-American law from the 1700s and 1800s.

1. Old treatises

Look up all the treatises you can find from that era—or from the following few decades—relating
to your subject matter. Also look up the relevant sections of broader treatises, such as Blackstone's
Commentaries and American editions of the Commentaries. These treatises will

a. give you a big picture of the legal rules as they were then understood,
b. point you to cases (both American and English) that you might otherwise have missed, and

C. alert you to what terms were used during that era, so you'll know what to search for
electronically.

2. 0Old English cases

American courts of the early Republic routinely cited English cases. Much of the law of that era
(tort law, contract law, property law, criminal law, evidence law, and more) was common law that was
based on pre-Revolutionary English common law. English courts often faced the same legal questions
that American courts were facing. There often wasn't yet much American law in many of the fields.
Many American court decisions weren't published, so English law was sometimes more available than
American law. And many influential treatises on common law subjects continued to heavily cite



English cases.

So look for English cases as well as American cases. You'll find many cited in the treatises of the
era, but you can also search for them in HeinOnline's English Reports database.

3. Modern history books and articles

Read some leading modern books and articles on the legal and political institutions of that era,
even if they don't relate closely to your subject. These works can give you a feel for what political,
legal, and economic life was like at the time, and a sense of which modern assumptions you need to
discard. They can also point you to other sources that are more directly relevant to your work, and that
you might not have been able to find through online searches.

4. Online databases

Don't rely just on Lexis and Westlaw searches. Though nearly all reported cases are now on Lexis
and Westlaw, many early cases were never formally reported, and treatises and other sources were
more important before 1900 than they are now. So talk to your research librarians about the various
online databases of historical materials, and figure out how to search them. Some of the key sources

dre:

d.

b.

L.

Pre-1700 English books (not just on law): Chadwyck-Healey's Early English Books Online
(EEBO).

1700s English books (not just on law, plus some from outside England): Gale's Eighteenth
Century Collections Online.

1700s and 1800s American books and pamphlets (not just on law), plus newspapers (which
sometimes reported otherwise unreported legal decisions, jury charges, and the like):
Readex's Archive of Americana.

1800s and early 1900s English and American legal treatises and other law books: Gale's
Making of Modern Law.

1800s and early 1900s American legal treatises and other law books: HeinOnline's Legal
Classics database.

1800s American magazines (not just on law): ProQuest's American Periodical Series Online
(1741-1900).

Some reports of English and American trials and other legal documents from the 1600s to
the early 1900s: Galenet's Making of Modern Law—TTials.

English reported court cases from 1220 to 1865 (whether cited to Eng. Rep. or to the
individual reporters): HeinOnline's English Reports database.

Some early books: Google Books.

5. Reporters that aren't on Westlaw and Lexis



As I mentioned, most American reporter volumes are now on Westlaw and Lexis. But not all: If
you really want to thoroughly examine the late 1700s and early 1800s American sources, you should
look through the indexes to reporters like Addison's Reports (Pennsylvania), the New York City-Hall
Record, Smith's Decisions of the Superior and Supreme Courts of New Hampshire, and Wright's Ohio
Reports. At http://volokh.com/writing/research, I've posted a longer list of some American reporter
volumes that have not been uploaded to Lexis and Westlaw (though the list is likely incomplete).

There can be some gems in these early sources, as well as in the treatises, monographs, and books
in the last few subsections. Thus, for instance, in writing an article on symbolic expression and the
original meaning of the First Amendment, I relied on a couple of dozen late 1700s and early 1800s
sources to support the conclusion. The sources included several Westlaw-findable cases, but also,
among others:

a. a case reported in the New York City-Hall Record,
b. agrand jury charge reported in Addison's Reports,

c. passages from St. George Tucker's edition of Blackstone's Commentaries, Chancellor Kent's
Commentaries on American Law, and a manual for Justices of the Peace,

d. an editor's note in an early collection of Pennsylvania statutes,

e. an argument, made by a legislator who later became a federal judge, published in the
Proceedings and Debates of the General Assembly of Pennsylvania,

f. a prominent lawyer's essay on libel published in a newspaper,
g. agrand jury charge reproduced in Francis Wharton's State Trials of the United States, and
h.  four trial judges' charges to juries, which were published in newspapers.

All these were important sources for showing what the law during that time actually was. And I
wouldn't have seen them if I had limited myself to Lexis and Westlaw searches.

6. Watching out for past legal conventions

“The past is a foreign country: they do things differently there.”12 You need to watch out for
these differences, especially the subtle ones. Today, for instance, we assume that anything published
in a reporter, such as U.S. Reports, is either an opinion of the Justices or a headnote prepared by the
publisher. But in the 1800s, published reports often began with a summary of the arguments of the
lawyers—the great quote your Westlaw search found might well be an argument from an advocate, not
a statement of the law from a Justice.

Likewise, we generally assume that cases in U.S. Reports come from the U.S. Supreme Court; but
all the cases in volume 1 of U.S. Reports are actually Pennsylvania state court cases. Likewise, many
cases from volumes 2, 3, and 4 came from Pennsylvania state courts, Delaware courts, lower federal
courts, and the Federal Court of Appeals in Cases of Capture (established under the Articles of
Confederation). Statements such as “The Supreme Court recited these requirements in the The
Amiable Isabellal, 19 U.S. 1, 5 (1821)]. In Purviance v. Angus, 1 U.S. 180 (1786), the Supreme Court
stated ....,” are thus mistaken: Purviance was decided not by the U.S. Supreme Court but by the High
Court of Errors and Appeals of Pennsylvania.



So read everything carefully. Make as few assumptions as you can, and keep your eyes open for
signals that something is amiss. The date on this case is 1786—was there even a U.S. Supreme Court
in 1786? The line about Justice so-and-so delivering the opinion of the Court is in the middle of the
case report; might the preceding materials be something other than the court opinion?

7. Watching out for old citation formats

Old cases often used citation formats that are quite different from the ones you're used to. They
often cited then-familiar treatises using abbreviations, such as “Bl. Com.” for Blackstone's
Commentaries. They also generally cited cases by using the name of the person who published the
case report, so that Marbury v. Madison was generally cited as “1 Cranch 137,” with no reference to
the U.S. Reports (which didn't yet exist). Old English cases were likewise cited using what is now
called the “nominative citation” system, such as “2 Wils. K.B. 203.”

If you're not sure what a citation means, you can look it up in a reference work such as Bieber's
Dictionary of Legal Abbreviations, which is largely searchable on Google Books. You can just go
ahead and try to find a case using Westlaw and Lexis (which recognize many of the alternate reporter
names) or HeinOnline (which lets you search English cases using the nominative citation format). Or
if you've tried these things and failed, you can ask your law library's reference librarians.

8. Finding the right terms to search for

You can search through many more historical sources online than you could have just a few years
ago. But you need to know what to search for.

Searching in Westlaw's ALLCASES-OLD database for text(“intellectual property”) & date(<
1/1/1900), for instance, yields three cases; but this is not because nineteenth-century lawyers didn't
see copyrights as property (as I've heard some suggest). Rather, they spoke of literary property, and a
search for text(“literary property”) & date(< 1/1/1900) yields 58 cases. If you want to find early
cases that deal with what we'd now call “symbolic expression” or “expressive conduct,” you'd need to
search for the term “signs” (often appearing in the phrase “signs or pictures”). If you're searching for
“freedom of the press,” you should also search for “liberty of the press.”

Likewise, if you want to find early references to the right to trial by jury in civil cases, you
should search for “Ninth Amendment” as well as “Seventh Amendment.” The first Congress proposed
twelve amendments to the states; what we call the Bill of Rights consists of amendments three
through twelve of that set. The first two amendments were not ratified at the time, but some people
included them in the numbering for at least about 25 years. Thus, for example, the 1815 case Hunter v.
Martin speaks of the “9th article of the amendments” and the “ninth amendment” to refer to the civil
jury trial right, “the twelfth amendment” to refer to what we now call the Tenth Amendment, and “the
eighth amendment” to refer to the Sixth Amendment rights to speedy trial and jury trial.

Late 1700s and early 1800s documents also had one marked font difference from modern
documents: Some “s” characters were printed in a way that looks much like modern “f”s, so that
“Congress” might look like “Congrefs”—and electronic scanning software may scan it as “Congrefs.”

Many electronic databases have corrected for this, but some have not. You should therefore take



this into account in your searches, so that if you're trying to find (for instance) the phrase “free state,”
you might want to search for “free ftate” as well.

How can you find such translations from modern terms into the older ones?

First, keep your eyes open. If you read an old copyright case and see it talk about “literary
property,” recognize that this might be a search term that could find more cases for you.

Second, read the old treatises to see what terms they use.

Third, independently look up the cases that are cited by the cases and treatises you've found, and
that cite them in turn, rather than counting on your electronic keyword searches to find all the cases
you need.



IX. EDITING: GENERAL PRINCIPLES

A. Go Through Many Drdfts

“Nothing is ever written,” my high school journalism teacher taught us, “it is rewritten.”* Aim to
produce your first draft well before the deadline. This is hard, but critical.

Print the draft, edit it thoroughly, and enter the changes. Edit the draft on the printout, not on the
computer; it's generally easier to spot errors that way. As you edit, ask yourselves these questions:

1.  (For each sentence:) What information does this sentence communicate to readers that they
don't already know?

2. (For each sentence:) Has this information—or even part of it—already been communicated
by a previous sentence?

3. (For each sentence:) Are this sentence and the previous sentence so closely related that part
of the first sentence is repeated in this one?

4. (For each word, phrase, or sentence:) Can I eliminate this without changing the meaning?<
5. (For each phrase in a sentence:) Is this how normal people talk?

6. (For each word:) Does this word communicate exactly what I want it to?

7.  (For each noun:) Should this noun be a verb, adjective, or adverb instead?

For more tips, check out Bruce Ross—Larson's Edit Yourself, which focuses mostly on word and
sentence edits; C. Edward Good's Mightier Than the Sword and A Grammar Book for You and I; Bryan
Garner's Elements of Legal Style; and Strunk & White's The Elements of Style, the classic general
writing guide.

Set the draft aside for a day if you have the time, or for a few hours if you don't have a day.
Repeat often.

Even with my writing experience, I try to do about 10 complete edits before sending an article to
the law reviews. When I clerked for Judge Kozinski, the norm was about 30 to 40 drafts for an
opinion, which included 20 to 30 substantive edits (the others were primarily cite-checks). Balzac

supposedly went through 27 drafts of one book—and without a word processor.13

This is painful and time-consuming, but necessary. Your first draft will be badly flawed, unless
you're a great writer, in which case it will be merely mediocre. So will the second through the fifth. As
you're editing, keep some old drafts, and compare the tenth draft against the first. You will notice a
vast difference.

Words are the lawyer's most important tools. If you use the wrong word, or make a minor
grammar, spelling, or punctuation error, you come across as a craftsman who doesn't know how to use
his tools. You lose credibility, even if the substance of what you're saying is sound.

B. If You See No Red Marks on a Paragraph, Edit It Again



At least during the first few drafts, every paragraph—even every sentence—will likely need to be
corrected, made clearer, and made more forceful. If you're not seeing at least one flaw in each
paragraph, you're not looking hard enough.

C. If You Need to Reread Something to Understand It, Rewrite It

As you're reading your draft, watch for times when you find yourself rereading a sentence or a
paragraph. If your writing confuses even you, won't your readers be still more confused? And a reader
who finds it hard to understand your writing will often stop reading.

“But this is complicated material,” you might say. That may be right—but your job is to make
the material as clear and as simple as possible. And a clear explanation should be readable in one pass:
Remember, your readers aren't lazy, but they are busy.

D. Ask “Why?”

As you read any assertion you make, ask yourself what a skeptical reader—not a sympathetic one
—would say. The changes you make to satisfy this reader will enrich your argument for all readers.

So for every sentence in your argument, ask “why?” Say that your sentence is “this result would
be undemocratic”; ask yourself “why is this so?” Either the sentence itself or the sentences that
precede it or follow it must answer that question (unless the answer is obvious). If you don't see the
answer there, put it in.

E. Ask “Why Not?”

For the same sentence, ask “why not?”—“why might a reasonable person think the opposite?”
Might there be several possible definitions of what is “democratic”? Might there be reasons to doubt
the accuracy of the assumptions that lead you to your conclusion? If you can think of a plausible
counterargument, make sure you address it.

F. Use Your Imaginary Friend (and Adversary)

Imagine someone whom you respect but who takes the opposite view from you—a friend, a
professor, a judge—and try to read the piece as if you were that person. What counterarguments would
he come up with? Would he be impressed by your logic, or would he see some flaws with it?

G. Use a Trusted Classmate (or Two)

Get a classmate to read the draft. The classmate must be (a) smart, (b) willing to read the piece
carefully, and (c) willing to give criticism, even harsh criticism. Of course, those who like you enough



to satisfy criterion (b) may be less likely to satisfy criterion (c); people who satisfy all three criteria
are rare and valuable. Buy them dinner as compensation.

Warning: Check first to make sure that your professor doesn't have any objection to others
reading your draft. Most professors won't, at least for your articles and probably even for your seminar
papers; but it's always good to check.

H. Read the Draft with “New Eyes”*

Read the draft with “new eyes”: Try to imagine that you're a reader who doesn